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CURRENT TOPICS 


The Rent Bill 


DECONTROL on a substantial scale is proposed in the new 
Rent Bill which the Government presented to Parliament on 
the second day of the new session. Analysis begins else- 
where in this issue, but we may note here that it is proposed 
to lower the limits of rateable value for the application of the 
Acts from £100 to £40 in the Metropolitan Police District 
and from £75 to £30 in the provinces. In Scotland the limit 
will be lowered from £90 to £40. It is estimated that 190,000 
houses in the metropolis, 560,000 in the provinces, and 60,000 
in Scotland will be affected. The control is also to be removed 
from houses which are now occupied by their owners, but 
which, if let unfurnished, would be subject to control, as well 
as from houses falling vacant at any time. It is estimated 
that this will result in the decontrol of 4,750,000 houses at 
once if the Bill becomes law. Houses of which the landlord 
obtains possession as a result of statutory action to reduce 
overcrowding will not be thereby decontrolled, nor will those 
subject to statutory tenancies supervening on the termination 
of long leases in accordance with the Landlord and Tenant 
Act, 1954. Radical alterations are proposed with regard to 
tent limits in England and Wales. These will be: twice the 
gross value in the normal case where the landlord is responsible 
for all repairs other than interior decoration ; 14 times the 
gross value where the landlord is not responsible for any 
Tepairs at all ; and 2} times the gross value where the landlord 
is responsible for interior decorations as well as other repairs. 
These limits are exclusive of rates and service charges. The 
landlord is required under the Bill to give three months’ notice 
of any increase in rent, and for the next six months the 
increase will be limited to 7s. 6d. a week. These limits are 
Treminiscent of the 1954 legislation as are also the provisions 
protecting the tenant where the house is not in good repair. 
The latter will enable the tenant to counter a demand for 
increased rent with a notice requiring specified repairs, which 
must be carried out, with provisions for a certificate of 
disrepair to be given by the local authority within six months 
after the demand for a rent increase, subject to annulment 
in whole or in part by the county court. It is also proposed 
that the rent tribunals should cease to have jurisdiction with 
tegard to furnished dwellings which would, if unfurnished, be 
outside the scope of the Rent Acts. 


The Economic Consequences of Mr. Sandys 


TxE new Rent Bill will have two principal impacts. First, 
many thousands of tenants will be faced with the prospect 
of paying something like an economic rent for their houses 
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while their landlords will be faced with a real sanction against 
failure to carry out repairs. This should have the indirect 
effect of discouraging the uneconomic use of houses. Second, 
a large but uncertain number of tenants of houses which are 
to be decontrolled as soon as the Act is passed will be faced 
with the necessity either of buying a house, whether or not 
it is the one they are living in, or of ceming to terms with 
their landlords about an increased rent. So unhappy have 
been the experiences of landlords during the past seventeen 
years and before, that many, probably the majority, will 
wish to sell and to be free of this type of investment for ever. 
On the other hand, the freedom from future control of houses 
now occupied by their owners should provide some encourage- 
ment to owners to let. Whereas up to now landlords would 
have been willing to accept from a tenant something less, 
perhaps a great deal less, than the vacant possession value 
for their house, there is no longer any reason why they should. 
While mortgage funds are increasing, a substantial increase 
in the number of wishful borrowers will not necessarily 
be matched by an increase in the available funds. Therefore 
the Bill can have the effect of bringing down house prices 
generally, which in its turn would make new houses, already 
comparatively expensive, less attractive, with a consequent 
possibility of a slump in house building. In passing, we would 
like to congratulate Mr. SANDYs on the masterly simplicity 
of the Bill’s short title. 


Capital Punishment 


In drafting the Homicide Bill, the Government have, 
apparently, tried to limit the death penalty to those who are 
criminals apart from being murderers. This accounts for 
the absence from the list of capital murders of those com- 
mitted, for example, by poison. Under the Bill, the capital 
murders would be those committed in the course of or in 
furtherance of theft ; those committed in resisting or avoiding 
arrest or escaping from legal custody ; the murder of police 
officers or persons assisting them; the murder of prison 
officers or persons assisting them; and murders by shooting 
or causing explosions ; in addition, the death penalty would 
apply for those convicted of murder for the second time. 
There will be all kinds of anomalies. To take the obvious 
case, a man who shoots his wife or vice versa will be guilty 
of capital murder, while he who kills her by poison will 
escape with imprisonment for life. It does not take long to 
think of other anomalies. The Royal Prerogative will of 
course remain, although the need to use it will not arise 
so often if the Bill passes into law, because many murderers 
who now incur the death penalty, but who are in practice 
reprieved, will be guilty of non-capital murders; others, 
such as the survivors of suicide pacts or those who are 
provoked by words only, will be guilty of manslaughter. 
The existing law has always been weakened by the necessity 
to use the prerogative of mercy in the majority of cases and 
to this extent the law would be strengthened by the passing 
of the Act. Nevertheless, we would still prefer to continue 
with the present experiment of de facto abolition. If a 
statutory compromise is necessary, we would prefer to limit 
the death penalty to the murder of police and prison officers 
and persons assisting them and to those convicted of murder 
for the second time. The Bill came before the House of 
Commons for its Second Reading after this issue went to 
press, but we hazard a guess that, whatever may happen to 
it in the Commons, it will not have an easy passage in the 
Lords. 
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High Court Costs 


FIGURES obtained by The Law Society’s accountants from 
firms in London and the provinces show, as Sir SypNEy 
LITTLEWOOD said in reporting the meeting of the Contentious 
Costs Committee to the Society’s annual conference, that at 
the present time solicitors can only conduct High Court 
litigation at a loss. He also referred to the fact that in respect 
of High Court proceedings for amounts between £40 and £75, 
by reason of the new Appendix “ P,”’ solicitors were to get 
less than their predecessors got in 1881. As the Lorp 
CHANCELLOR had felt that those cases should go to the county 
court a party led by Sir CHARLES NorTON had explained to the 
Lord Chancellor that plaintiff clients were prepared to pay 
their part of the High Court costs as they had no faith in the 
county court in those things. Sir Charles Norton had asked 
the Lord Chancellor to consider (i) introducing a procedure in 
the county court analogous to Ord. 14 proceedings in the 
High Court ; and (ii) doing away with the automatic instal- 
ment order in the county court. Sir Sydney Littlewood 
reported that after a meeting with the ATTORNEY-GENERAL 
it was agreed that the Lord Chancellor should be asked to 
invite the County Court Rules Committee to prescribe new 
rules which would modify and tighten up the existing instal- 
ment order system. The Law Society’s Gazette for November 
reports that negotiations with the Lord Chancellor continued 
over several months, and the Council arranged for two new 
clauses to be set down for inclusion in the Administration of 
Justice Bill, 1955. As these were not accepted, further 
discussions with the Lord Chancellor’s Office are pending. 
It is to be hoped that satisfactory results will accrue from these 
discussions as well as from the Council’s suggestions to the 
Lord Chancellor with regard to High Court costs generally, 
reported by Sir Sydney Littlewood to the annual conference, 
that there should be a new Appendix “ N,”’ under each head 
of which the solicitor would give a summary of the work done, 
so that the taxing master may determine what is fair and 
right. 


Cheque Endorsement 


THE Committee on Cheque Endorsement under the chair- 
manship of Mr. A. A. Mocatta, Q.C., published its report 
(H.M. Stationery Office, 1s. 3d.) on 8th November. It was 
appointed by the then Chancellor of the Exchequer on 
18th April, 1955, after the introduction of a private member's 
Bill designed to reduce the need for endorsement of cheques 
not negotiated. The report recommends that endorsemeit 
should no longer be necessary on a cheque being collected 
by a bank on behalf of a customer who is the payee, and that 
the law should be changed to this effect. They add that this 
should not apply to the encashment of cheques over the 
counter. They further recommend that arrangements should 
be made so that dividend and interest warrants, bankers’ 
drafts and other comparable instruments can be accepted for 
collection and paid by banks without the payee’s signature. 
“ We leave it for the Government to consider how far, if at all, 
the same arrangements should apply to Government payable 
orders.” The report contains an outline of legislative provisions 
which would give effect to the recommendations. The banks, 
the report indicates, are willing to help with the problem of 
signatures on forms of receipt on the back of cheques. Once 
the amending legislation is passed, drawers who so wish could 
still secure such signatures by special arrangements with the 
banks, although there would be no statutory sanction for the 
signature of receipts on cheques. 
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Hire-Purchase Control 


AMONG the measures which, as announced in the Queen’s 
Speech, are to be introduced in the new session, is one to 
replace the existing emergency powers in respect of hire- 
purchase and hiring agreements, and to regulate borrowing 
by hire-purchase finance companies. The replacement of the 
emergency powers will be necessary when these lapse in the 
near future. The growth in number of the smaller hire- 
purchase finance companies and the ever-present possibility 
that over-trading and insufficient liquidity may produce a 
default in meeting a call for the withdrawal of sums deposited, 
has called for some protection against that risk, though not 
necessarily by laying down a statutory standard, which might 
be difficult owing to the different types of business financed 
requiring different degrees of liquidity. Other news about 
hire-purchase last week was contained in an order prohibiting 
the disposal and possession of goods to which the Hire-Purchase 
and Credit Sale Agreements (Control) Order, 1956, applies 
under hiring agreements which provide for rebates of rentals 
based on the value of the goods. The order is the Control of 


Hiring (Rebates) Order, 1956 (S.I. 1956 No. 1716). It came 
into force on 8th November, 1956. The new order is necessary 
because of certain schemes which have been introduced, 


mainly for vehicles, to avoid the 50 per cent. deposit require- 
ments of the Hire-Purchase Order which came into force in 
February last. The existing controls over the hiring of 
vehicles, radio and television sets and certain other consumer 
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goods, which principally require advance payments of nine 
months’ rentals, remain in force. 


Statutory Equity ? 


WE who have to wrestle with the language of Acts of 
Parliament support the suggestion made by the MASTER 
OF THE ROLLs in a lecture at the British Academy last week, 
that Parliament should confine itself to legislating on purposes 
and principles and should leave the judges to achieve the 
purposes of statutes by applying the principles to particular 
circumstances as and when they arise. The efforts of 
Parliament to foresee every possibility result in excessive 
technicality, and we sympathise with Her Majesty’s judges 
who have to spend so much of their time on “ intricate 
grammatical puzzles”’ and in “ skilful pathfinding in an 
incomprehensible labyrinth.”” The upshot is that, in Lorp 
EVERSHED’S view, instead of being architects building for 
the future, judges have to be solvers of crossword puzzles. 
While Lord Evershed disclaimed any intention of making 
the judges into legislators, he thought that the judicial 
function could be changed in such a way that instead of 
the present complicated, uncertain and restrictive rules for 
the interpretation of statutes, there would be a kind of 
equitable jurisdiction vested in the judges to give effect to 
the intentions of Parliament and to apply statutory principles 


in good sense. 


COMMON SENSE, EXPERTS AND A VIEW 


CriticIsMs of passages in the Annual Practice and the County 
Court Practice were made by the Court of Appeal in 
Buckingham v. Daily News, Ltd. [1956] 3 W.L.R:- 375 ; ante, 
p. 528. The passages in question concern the function of a 
view of the locus in quo by the judge, and appear under 
Ord. 50, r. 4, of the R.S.C. and Ord. 23, r. 14, of the County 
Court Rules. 

In the County Court Practice it is said, “‘ A view is merely 
for the purpose of enabling the tribunal to understand the 
questions raised and to follow and apply the evidence, and 
must not be used to supply or take the place of evidence.” 
This is too wide, said the court. 

The point arose sharply in the case in question, for it was a 
case where the plaintiff, who had suffered personal injury 
whilst cleaning some sharp blades on a newspaper folding 
machine, called evidence of an unsafe system of work, including 
expert evidence ; the defendants called no evidence ; and the 
judge, having viewed the machine, found against the plaintiff. 
It was strongly argued that the judge had substituted his 
opinion, formed on the view, for the evidence before him. 

In dismissing the appeal, the Court of Appeal expressed the 
opinion that this was a case where an expert witness was not 
really necessary and it is clear that this was an important 
factor in the court’s decision : a judge ought not to substitute 
his own opinion on technicalities because, where technicalities 
are concerned, the opinion of experts is more valuable as a 
guide. Thus, in the cases of London General Omnibus Co., Ltd. 
v. Lavell {1901} 1 Ch. 135 and Cole v. United Dairies, Ltd. 
(1941) 1 K.B. 100, on which the notes in the Practices are 
based, the court pointed out that there were questions on 
Which the judge ought to have been guided by the expert 
evidence, In the omnibus case the action was a passing-off 


action based on the similarity between the omnibuses of two 
rival companies and the court felt that the judge, who had 
viewed the two buses, gave too much weight to his own 
opinion and too little to the question how members of the 
public who used such buses would react. So, too, in the 
dairies case, where the question was as to the effect on the 
future prospects of a dairyman of a disfigurement, the court 
again felt that, although the judge had seen the disfigurement 
for himself, he ought to have based his judgment on the expert 
view of a dairyman as to the reaction on customers. 

But in the instant case, where the question was whether it 
was safe or dangerous to wipe a set of blades with a swab, or 
whether a brush on a handle should be used, the judge of first 
instance, Judge Block, of the Mayor’s and City of London 
Court, was satisfied that expert evidence on such a point was 
not really. necessary. He formed his own opinion after seeing 
the machine and the wiping procedure, and was satisfied that, 
in spite of the evidence that the plaintiff had called to say that 
it was dangerous, and in spite of the fact that the defendants 
had called no evidence, the system of work was safe so that 
the claim for damages failed. 

Hence, in cases where a point arises which is a matter of 
such a general nature that it may be said to be one of common 
sense, a view is not to be regarded simply as a substitute for 
a plan or photograph whose function is merely to assist the 
court to understand the oral evidence. The view is a form of 
real evidence on which the judge may form an opinion (see 
particularly the judgment of Parker, L.J., at p. 387). 

Incidentally, this case also contains some useful remarks by 
Parker, L.J., on the significance of previous accidents of a 
similar nature—where they are trivial in nature and small in 
number great weight should not be attached to them. 

L. W, M. 
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TAX AND DAMAGES—II 


THE REASONING AND EXTENT OF THE GOURLEY DECISION 


It is strange that until 1933 the question of taxation as 
affecting damages does not appear to have been raised in 
the courts. No doubt one reason for this is that most 
plaintiffs in personal injuries cases are persons whose liability 
to tax would make little difference to the sums awarded 
(cf. per Lord Goddard, [1956] A.C., at p. 206). It may also 
be significant that in the case in which the point was eventually 
considered by the House of Lords the court of first instance 
had awarded what is believed to be a record sum for this 
kind of case. The facts in British Transport Commission v. 
Gourley were, indeed, peculiarly suitable for raising the issue. 
The plaintiff was an eminent civil engineer who had been 
severely injured in an accident for which the defendants 
admitted liability. His professional income had been large 
and he had been paying sur-tax at a high rate. Since the 
accident the plaintiff's earning capacity had been considerably 
impaired. Counsel on both sides agreed that the damages 
received by the plaintiff would not thereafter be subject to 
tax. The damages assessed by Pearce, J., for actual and 
prospective loss of earnings were £37,720 if tax was not to be 
taken into account (as his lordship was bound as the law 
was then understood to hold), and £6,695 if (as the House of 
Lords subsequently decided) it was. 

The earliest case in point was Fairholme v. Firth and 
Brown, Ltd. (1933), 149 L.T. 332, where a managing director 
had sued for wrongful dismissal. There, also, it was agreed 
that any damages awarded would not be taxable, and 
du Parcq, J., held that he should leave tax out of consideration 
in making his assessment. He referred to the “ inveterate 
practice’ of the courts to ignore the tax element. In his 
view, the plaintiff's liability to the Crown for tax was res inter 
alios acta. 

His decision was followed by Atkinson, J., in Jordan v. 
Limmer and Trinidad Lake Asphalt Co., Ltd. |1946| K.B. 356, 
and similar decisions were pronounced in South Australia and 
in Scotland (Blackwood v. Andre [1947] S.C. 333 (Lord Keith)). 

Meanwhile, in another Scottish case, Lord Sorn had taken 
a different view. In M'Daid v. Clyde Navigation Trustees 
[1946] S.C. 462 a workman was injured. His wages before 
the accident had been paid after deduction of tax according 
to the Pay As You Earn provisions. Lord Sorn awarded the 
pursuer a sum in damages for loss of earnings based on his 
net pay after such deduction. In the Lord Ordinary’s 
opinion, to ignore the tax position at the present day would 
be to act in a manner that was out of touch with reality. 

The question reached the English Court of Appeal in 
Billingham v. Hughes {1949} 1 K.B. 643. It was there held 
that tax should be disregarded in assessing damages for loss 
of earnings where a doctor had been prevented by reason of 
personal injuries from continuing his activities as a general 
practitioner. Such earnings would, of course, have been 
chargeable to tax under Case II of Sched. D, and it is 
interesting to note that the court left open the question 
whether the damages would have fallen to be reduced if the 
plaintiff's earnings had been taxed at the source by P.A.Y.E. 
under Sched. E as in M’Daid’s case. 


The law as now settled 


These earlier authorities were considered by the House of 
Lords in Gourley’s case. With the exception of Lord Keith 
of Avonholm, who maintained the view he had taken as a 
judge of first instance in Blackwood v. Andre, their lordships 


were of opinion that the plaintiff ought to recover only the 
smaller sum calculated by Pearce, J., income tax including 
sur-tax being taken into account. It will be convenient, in 
explaining the reasons for this decision, to consider separately 
the various aspects of the matter reviewed by each learned 
lord in his opinion. 

Earl Jowitt, Lord Goddard (with whose speech Lord 
Radcliffe and Lord Somervell of Harrow agreed) and Lord 
Reid took as their major premise that the damages awarded 
for loss of earnings should be such as would put the plaintiff 
in the same position as he would have been in had he not 
sustained the injuries. Such damages, as Lord Goddard 
observed, are neither punitive nor a reward. Therefore, it 
was “ fallacious to consider the problem as though a benefit 
were being conferred upon a wrongdoer by allowing him to 
abate the damages for which he would otherwise be liable” 
(Earl Jowitt, [1956] A.C., at p. 202). Dealing with this 
objection as applied to a case where the tortfeasor was the 
plaintiff's employer, Lord Reid said (at pp. 213-214): “ The 
real answer is, I think, that before the wrong the employer 
was paying for the plaintiff's services, whereas now he is 
paying the plaintiff's loss, and he will have to pay someone 
else to perform the services.”’ 

The same learned law lords and Lord Tucker rejected the 
principle of ves inter alios acta as having no bearing on the 
case. This principle had formed the basis for all the previous 
decisions except M’Daid’s case. Earl Jowitt observed, at 
p. 199, that the contract giving the plaintiff the right to his 
wages could be said to be ves inter alios acta; Lord Goddard 
pointed out, at p. 207, that in assessing damages for wrongful 
dismissal the fact that the plaintiff has obtained remunerative 
employment with a third party is relevant. Lord Reid said, 
at pp. 212-213, that the income of a professional man was 
diminished by his professional expenses, which nobody 
suggested should be ignored when computing his loss of 
earnings. Yet these were no less ves inter alios acta than tax. 

The proper approach was to consider, not whether tax was 
ves inter alios acta, but whether it was too remote to be taken 
into consideration. It was not too remote. To quote 
Earl Jowitt, at p. 203: ‘‘ The obligation to pay tax—save 
for those in possession of exiguous incomes—is almost 
universal in its application. That obligation is ever present 
in the minds of those who are called on to pay taxes, and no 
sensible person any longer regards the net earnings from his 
trade or profession as the equivalent of his available income. 
Indeed, save for the fact that in many cases—though by no 
means in all cases—the tax only becomes payable after the 
money has been received, there is, I think, no element of 
remoteness or uncertainty about its incidence.”’ 

Lord Reid, using the definition in Mayne on Damages, 
11th ed., p. 151, of too remote damage as being “‘ matter 
completely collateral,’’ concluded that the obligation to pay 
tax on income was certainly not completely collateral. 

Lord Tucker, though not referring in terms to the question 
of remoteness, obviously had it in mind when he stated that 
that expenditure following the earning of profits which— 
although not actually a charge on earnings—is imposed by 
law as a necessary consequence of their receipt (in other 
words, tax) was relevant to the ascertainment of the loss 
suffered by the party injured. 

Earl Jowitt, Lord Goddard and Lord Reid stated that the 
assessment of damages should be on broad lines and a rough 
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and ready estimate made of the plaintiff's future tax liability. 
We have already cited Lord Goddard’s example of how he 
would direct a jury in this type of case. 

The learned lords made no distinction, as had the Court of 
Appeal in Billingham v. Hughes, between Scheds. D and E. 
Inasmuch as Cases I and II of Sched. D provide for tax to be 
assessed on the previous year’s income, thus allowing the 
taxpayer the use of the money for a period, while under 
Sched. E tax is deducted before the income reaches the 
taxpayer, it might be thought that there was a valid dis- 
tinction. However, in calculating damages it must be 
ignored. Likewise, it is presumed, must be ignored the fact 
that sur-tax is not payable until Ist January following the 
year of assessment. Not to reflect these differences in the 
damages awarded may seem illogical, but then this is hardly 
the only point at which the law departs from strict logic. 

Lord Keith of Avonholm, in his dissenting opinion (pp. 216- 
218), showed how taking tax into consideration may lead to 
unjust results. He instanced the case of two men, each 
earning {2,000 a year, who are injured in an accident and 
totally disabled for life. A has investment income of £5,000 
a year or a wife with income of that amount ; B is a single man 
with no independent income. A’s damages would be very 
much smaller than B’s. This result, though hard at first 
sight, is reasonable enough when the private means are 
A’s own. If, however, the £5,000 is his wife’s, a difficult 
situation arises. Husband’s and wife’s incomes are assessed 
together for tax purposes. Though they may claim to be 
assessed separately this does not result in any alleviation of 
the total tax burden. Here it seems that if injustice is to be 
avoided the strict tax position ought to be ignored and damages 
calculated as if the taxpayer were single. 

These unavoidable anomalies arise, it is suggested, from the 
very nature of the situation. The whole edifice of Gourley’s 
case is built on a system which, while it taxes earnings, does 
not tax that which replaces earnings. Had that not been the 
law, the illogical features of both views, emphasised by the 
majority and by Lord Keith, would not have seemed so 
obtrusive. 

The scope of the decision 

It is obvious that compensation for loss of income may 
form a recoverable head of damages in cases of breach of 
contract no less than in cases founded on tort. Whether the 
writ in Gourley’s case alleged a cause of action in tort or in 
contract is not clear from any of the reports, but it is quite 
immaterial. There is nowhere any suggestion that different 
principles apply to the assessment, as distinct from the 
availability, of this category of damages according to the 
nature of the cause of action. Indeed, the House has recently 
professed itself unable to distinguish the Gourley decision in 
a case involving the assessment of compensation for temporary 
disturbance to a trade as part of the moneys statutorily 
payable on compulsory acquisition of land for road widening 
purposes (West Suffolk County Council v. W. Rought, Ltd. 
[1956] 3 W.L.R. 589 ; ante, p. 619). 

Other cases in which the Gourley principle has been applied 
include a case of damages for trespass claimed in an action 
where it was alleged that the defendant had wrongfully 
taken possession of two farms and had thereby deprived the 
plaintiff of the year’s rent which would otherwise have been 
obtained from an incoming tenant (Hall & Co., Ltd. v. Pearlberg 
[1956] 1 W.L.R. 244; ante, p. 187); a case of wrongful 
dismissal in the repudiation of service agreements (Beach v. Reed 
Corrugated Cases, Ltd. [1956] 1 W.L.R. 807; ante, p. 472); and 
Re Houghton Main Colliery Co., Ltd. [1956] 1 W.L.R. 1219 ; 
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ante, p. 651, where a company which had contracted to pay 
pensions went into liquidation and it was held that in 
admitting proofs for compensation payable to the pensioners 
for the breach of contract constituted by the liquidation, 
deductions ought to be made for income tax and sur-tax. 


Taxability of the substituted sum 


In most of the cases it has been common ground that the 
sum awarded for loss of earnings would not itself be taxable 
in the hands of the plaintiff. A similar assumption seems 
necessarily to be at the root of all cases in which the Gourley 
question can arise. In Hall & Co., Ltd. v. Pearlberg damages 
were, in fact, awarded under three heads, and since no agree- 
ment between counsel as to their liability to tax had been 
reached, the Official Referee, His Honour W. K. Carter, Q.C., 
held himself bound to go into that question with regard to 
each head. He posed himself two questions. First, he had 
to decide whether any sums which he awarded by way of 
damages would or would not be subject to income tax or 
profits tax. Then, if the damages would not be so subject, 
whether the plaintiffs would have been liable for such taxation 
had they actually received not the damages, but the sums 
for the loss of which the damages were given. Only with 
regard to one of the heads of damage with which he was 
dealing, namely, the loss of rent, did he conclude that the 
sum awarded would not be taxable, whereas if it had been 
received as rent it would have been liable, and only under 
that head did he reduce the gross amount of his award. 

This formulation of a vitally important preliminary con- 
sideration is entirely in accord with the views of the House of 
Lords. Not only did their lordships carefully note the 
agreement reached by counsel in their speeches in the Gourley 
case. In West Suffolk County Council v. W. Rought, Ltd., 
Lord Morton of Henryton said: “ My lords, the question 
whether any sum awarded to the respondents . . . is or is 
not liable to income tax is not before the House, but I see 
no reason to doubt that the view of the Board of Inland 
Revenue, as expressed in . . . [a letter assuring the respon- 
dents that they would not be liable to tax on the compensation | 
was correct, and I have formed the opinion which I am about to 
express upon the footing that this ts so.”’ 


Onus of proof 

It is because the issues of the plaintr#’s liability to tax 
on the lost income and on the damages awarded are not 
within the ultimate control of the court awarding the damages 
that it is sometimes important to see where the onus lies 
with regard to these questions. The learned Official Referee in 
Hall & Co., Ltd. v. Pearlberg had it very muchin mind. He saw 
no reason for holding that the burden of satisfying him on 
the two points which he had propounded at any stage shifted 
from the plaintiffs, on whose shoulders it normally lies in 
matters relating to damages. Again, there is a sentence in 
Lord Morton’s speech in the Rought case which may be 
taken as general confirmation of this ruling, for his lordship 
observes that it is incumbent on the claimant to prove his loss 
after taking into account the incidence of taxation. 

It follows that unless the plaintiff is able to persuade the 
court either that the sum which it is about to award will 
be subject to tax in his hands, or that the receipt item of 
the loss of which he complains is not of a taxable nature, 
he must undertake the task of demonstrating not only the 
extent of his probable gross loss, but also the degree to which 
the wrong he has suffered has deprived him of the privilege 
of paying tax in respect of the lost income. |. F. J. 

j.L- 
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A BILL OF INDICTMENT 


Mrs. RICHARDSON’S re-arrest for trial on a charge of murder— 
after having been duly discharged by the Southend Magistrates’ 
Court under s. 7 of the Magistrates’ Courts Act, 1952—threw 
into relief a criminal remedy which is rarely invoked and the 
existence of which had not been suspected by the layman. 
Mrs. Richardson has, we may recall, now been acquitted. 

Lawyers, of course, are familiar with the Administration of 
Justice (Miscellaneous Provisions) Act, 1933, and the Indict- 
ments (Procedure) Rules, 1933, made thereunder—by virtue 
of which leave was applied for and obtained by the prosecution 
to prefer a bill of indictment against Mrs. Richardson. But in 
view of the widespread interest which her case has aroused, 
and to allay any doubt that may linger in the minds of the 
public as to the fairness of the extraordinary step taken by 
the prosecution, it is perhaps advisable to go behind the 
statutory rules which authorised it and to explain the under- 
lying principles of procedure. For it is vital to the 
administration of justice in this country to uphold the high 
reputation for fairness which it deservedly enjoys. 

Basically, the whole matter turns on two well-established 
points, viz., the function of examining justices and what is 
meant by a “ question of law.”’ 


Function of examining justices 

3riefly, a preliminary investigation differs from a summary 
trial in that, for instance, the former may be held im camera 
and does not require the presence on the bench of more than 
a single justice. The essential distinction between the two, 
however, lies in the fact that, whereas the duty of examining 
justices consists in determining whether or not there is a 
prima facie case against the defendant, magistrates presiding 
over a summary trial have to come to a decision which— 
subject to appeal—is conclusive (Card v. Salmon (1953 
1 All E.R. 324). Accordingly, where on a summary trial of 
an information for an indictable offence the court dismiss 
the information, the dismissal has the same effect as an 
acquittal on indictment (Magistrates’ Courts Act, 1952, s. 22). 
On the other hand, the discharge of the accused by a 
magistrates’ court inquiring into an information as examining 
justices, on the ground that it is not of opinion that there is 
sufficient evidence to put him upon trial by jury, does not 
amount to an acquittal (Magistrates’ Courts Act, 1952, s. 7). 
Such a discharge could not support a special plea of autre- 
fois acquit (Flatman v. Light {1946| K.B. 414); it is merely 
equivalent to the return of “ no true bill ’’ by the grand jury. 

Now when the grand jury ignored a bill against a prisoner, 
a second bill could be preferred before them for the same 
offence (R. v. Simmonite (1843), 1 Cox C.C. 30), though it 
would not be presented to them at the same session (R. v. 
Austin (1850), 4 Cox C.C. 385). 


“A question of law” 

As to the phrase “ question of law,’’ it is a term of art, the 
technical meaning of which embraces clear matters of fact 
as well as pure points of law. Thus, whether or not a prima 
facie case has been made out is a question of law upon which 
a person aggrieved by a decision of a magistrates’ court may 
appeal to the Divisional Court by way of case stated (Green 
v. Pensam (1858), 22 J.P. 737). Similarly, in a trial on 
indictment the presiding judge is empowered to withdraw the 
case from the jury if he is not satisfied that there is a prima 
facie case, while the convicted person is empowered to appeal 
upon this issue without leave to the Court of Criminal Appeal 


(R. v. Joiner (1910), 4 Cr. App. R. 64). Furthermore, whether 
a statement is voluntary, and consequently admissible in 
evidence, is a question of law for the judge to determine 
(R. v. Doherty (No. 2) (1874), 13 Cox C.C. 24). Indeed, in order 
to do so he is, in a trial on indictment, empowered to hear 
evidence (including that of the accused) on allegations of 
threats or favours, in the absence of the jury. 

From the premise that the existence or otherwise of a prima 
facie case is a question of law, two corollaries logically follow. 
First, notwithstanding that the examining justices are of the 
opinion that a prima facie case has been made out and that 
they have committed on that evidence, when the case comes 
on for trial the presiding judge (whether a justice of the 
High Court, a commissioner of assize, a chairman of quarter 
sessions or a recorder) may, at the close of the case for the 
prosecution, rule on the same evidence that there is no case 
for the accused to answer. Conversely, if the examining 
justices are of the opinion that there is not sufficient evidence 
upon which to commit the accused for trial and discharge the 
accused, what then? The aggrieved prosecutor should be 
entitled to appeal, since decisions in magistrates’ courts are 
appealable on a point of law by way of case stated at the 
instance of any aggrieved person (Magistrates’ Courts Act, 
1952, s. 87). 

Indeed, if on a summary trial a magistrates’ court dismiss 
a case on the ground that no prima facie case has been 
established to its satisfaction, the prosecution have not, in 
the ordinary way, a right of appeal. That is because, in 
deciding that a prima facie case has not been made out, a 
magistrates’ court might well take into account the quality 
of the evidence adduced—i.e., its weight and reliability—as 
well as its quantum. And whereas the question whether or 
not sufficient evidence to consider exists is one of law, the 
assessment of its quality is a question of fact exclusively for 
the justices. Such assessment can only be assailed by a 
convicted defendant on appeal to quarter sessions, which is 
in effect a retrial by a higher tribunal (Magistrates’ Courts 
Act, 1952, s. 83). 

Nevertheless, in circumstances such as those in Bracegirdle 
v. Oxley [1947] 1 All E.R. 126, the Divisional Court ‘“ can 
interfere, because, the position then is exactly the same as 
though the justices have come to a decision of fact which 
there was no evidence to support ... In the opinion of 
the court, it is impossible to say that a reasonably minded 
bench of justices, having facts such as these before them, 
could come to a decision that no offence had been committed ” 
(per Lord Goddard, C.J.). 

However, the prosecutor cannot ask the examining justices 
for a special case to be stated to the High Court; for 
“examining justices have no power to state a case. A case 
can be stated only by justices who are empowered to try a 
case, i.e., by justices sitting as a court of summary jurisdiction 
. . . because, subject to appeal, their decision is conclusive, 
and they are entitled to ask the court whether or not it is 
in accordance with law ” (per Lord Goddard, C.J., in Card v. 
Salmon, supra, at p. 326; but see R. v. Allen; ex parte 
Hardman {1912} 1 K.B. 365). 


Preferring a bill of indictment 


The prosecutor’s remedy lies in applying for leave to prefer 
a bill of indictment, and this differs from a case stated in 
three important particulars :— 
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(1) A Divisional Court whose opinion is sought on a case 
stated consists of at least two High Court judges, whereas 
consent to prefer a bill of indictment may be given by a 
single judge or assize commissioner, the exercise of whose 
discretion is not subject to appeal (R. v. Rothfield (1937), 
26 Cr. App. R. 103). 

(2) The other party is entitled to be represented before 
the Divisional Court (Foss v. Best [1906] 2 K.B. 105), 
whereas the application by the prosecutor for leave to prefer 
a bill of indictment is made ex parte. 

(3) The Divisional Court can only consider the evidence 
adduced before the court of summary jurisdiction, whereas 
on an application for leave to prefer a bill of indictment 
additional evidence may be laid before the judge. Indeed, 
such an application may be made in the first instance 
without the case ever coming before examining justices for 
preliminary investigation and without calling any witnesses 
—though if any attend, they do not give evidence in open 
court. 

Nevertheless, it ought to be remembered that, whereas there 
is no appeal from the decision of a Divisional Court in a 
criminal cause or matter (Judicature (Consolidation) Act, 
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1925, s. 31 (1) (a); Rook v. Schofield (1891), 17 Cox C.C. 303), it 
is open to the trial judge and to the Court of Criminal Appeal 
to rule, on the identical evidence which formed the basis of the 
judge’s consent to the preferment of a bill of indictment, that 
there was no case for the jury to consider. 


Finally, the fact that in Mrs. Richardson’s case the 
Southend magistrates’ court ruled, upon a submission made 
on her behalf, that a statement alleged to have been made 
by her was inadmissible in evidence, puts us in mind of yet 
another point. The admissibility or otherwise of an alleged 
statement being a question of law, if it arises during the 
preliminary investigation, the judge who hears an application 
for leave to prefer a bill of indictment can and does determine 
the question for himself. He might well conclude that any 
evidence excluded by the examining justices is admissible and 
take it into account in deciding whether there is a prima facie 
case upon which a discharged accused should face his trial. 
On the other hand, it sometimes happens that evidence 
admitted at the preliminary examination is declared in- 
admissible at the trial (R. v. Evening Standard Co., Ltd. [1954] 
2 W.L.R. 861). 

5k; 


Landlord and Tenant Notebook 


THE RENT BILL—I 


RENT INCREASES 


THE main objects of this Bill are to fix new rent limits for 
dwelling-houses to which the Rent and Mortgage Interest 
Restrictions Acts, 1920 to 1939, apply, and to provide for 
progressive de-control of such properties. These two objects 
are of course inter-related. As the name suggests, the primary 
purpose of rent control is to restrict rents, but (as Gavan 
Duffy, J., pointed out in Twomey v. Cronin [1937] Ir. R. 324) 
achievement of that purpose would not have conferred the 
protection desired unless security of tenure were added. 
Nevertheless, the two can conveniently be treated separately 
and in this article I propose to outline and to make some 
comments upon the increase of rent proposals. 


New rent limits 

The Bill seeks to introduce an entirely new yardstick, that 
of the rateable value of the dwelling. Good-bye to “ standard 
rent ’’ and all associated problems! No doubt the idea is 
that the transfer of functions made by the Local Government 
Act, 1948, has effected a desirable uniformity in valuation, 
and that it is possible to do away with such anomalies as 
were illustrated by the decisions in Glossop v. Ashley [1922] 
1 K.B. 1 and Davies v. Warwick [1943] K.B. 329. 

And, as in the case of the Housing Repairs and Rents 
Act, 1954, the rent payable under a contractual tenancy may 
be increased. 

The proposal is to make twice the 1956 gross value of the 
dwelling (defined as ‘“‘ the aggregate of the premises comprised 
in the tenancy ’’) the basic figure. But, as those who have 
had anything to do with rent control will learn without 
surprise, this basic figure will not apply in all circumstances. 
For, if the tenant is responsible for all repairs (ignoring 
“ internal decorative repairs ’’), it is to be one and one-third 
of the gross rateable value; if for some, the factor is to be 
some figure between two and one and one-third, to be agreed 


in writing or else determined by the court. Should the 
landlord undertake internal decorative repairs, the factor 
is to be one and two-thirds when the tenant is responsible for 
all others, two and one-third to one and two-thirds when 
responsible for some others. 

Having carried out the appropriate multiplication of the 
gross rateable value figure, one adds or may have to add two 
amounts, the one relating to rates and the other to services. 

The rates are the rates (payable by the landlord or superior 
landlord) for the ‘‘ basic rental period,” which means the 
rental period comprising the commencement of the Act or, 
if the tenancy began after that date, its first rental period (and 
‘rental period ” means a period in respect of which a payment 
for rent falls to be made.) Prima facie, this means appor- 
tionment ; but provision is made for recalculation whenever 
the rate is changed. 

For any services provided by the landlord or Superior 
landlord during the basic rental period, a “ reasonable 
charge ”’ is to be added ; either agreed in writing or determined 
by the county court. And this amount may be increased 
or decreased from time to time if the amount which it is 
reasonable to charge should change. This part of the proposal 
appears to contemplate changes in prices rather than in the 
amount or nature of services. 

In practice, the next most important feature of the Bill 
is that which concerns reduction of rent on the ground of 
disrepair; but for the sake of convenience, I propose to 
mention the ‘“‘ improvements” increase before dealing with 
the disrepair reduction. 


Improvements 


The right to an increase representing 8 per cent. of the 
cost of an improvement effected by landlord or superior 
landlord is to be preserved or continued; improvement Is 
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defined to include provision of additional fixtures or fittings 
but to exclude decorative or repair work; but for some 
unknown reason there is no mention of structural alteration. 
The tenant is again given the right to challenge the increase, 
which may be cancelled (not “suspended ”’ this time) or 
reduced on the ground that it was unnecessary or cost too 
much. It is, perhaps, not surprising that only an Irish court 
has been able to understand how an improvement might be 
“necessary ’’ (see Ryan v. Phelan {1940} Ir. Jur. Rep. 56). 


Reduction for disrepair 

The right to rent and the discharge of responsibility for 
repair are to be made interdependent, on the principle which 
found expression in the Housing Repairs and Rents Act, 1954. 

The machinery suggested is elaborate ; a tenant who seeks 
abatement is to serve a notice on his landlord specifying 
defects (not to include “ internal decorative repair defects ” 
unless the landlord is responsible for such); during the 
next six weeks the landlord (if he thinks himself liable) may 
either remedy them or undertake to remedy them ; failing 
which the tenant may apply to the local authority for a 
certificate of disrepair. Notice, undertaking, and application 
all to be “ in the prescribed form.” 

It is not till then that the landlord will have a chance of 
defending himself by reference to non-responsibility ; the 
local authority ‘“ shall not be concerned to inquire into any 
obligation as between a landlord and a tenant or into the 
origin of the defect’’; but the landlord may make an 
application to the county court which may cancel the certificate 
as respects “‘ any defect for which the tenant is responsible.”’ 
The court may, on the wording proposed, have to decide 
either an issue of law (the construction of the terms of the 
tenancy) or a question of fact (in the nature of a “ who- 
dunit ’’) ; the possibility that neither party is responsible is 
not envisaged. 
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Before issuing such a certificate, the authority are to give 
the landlord three weeks’ notice of intention, and are to 
accept an undertaking given by him, during that period, to 
remedy the defects, and thereupon to refrain from certifying. 

Cancellation follows the remedying of the defects; the 
landlord applies to the local authority, who notify the tenant, 
giving him an opportunity to object. There is to be an 
appeal to the county court against refusal to cancel. 

The effect of either the issue of a certificate or a breach 
of undertaking is to reduce the rent recoverable as follows. 

The issue of a certificate annuls, as regards any rent period 
while it remains in force, any increase notified in the preceding 
six months or during the currency of the certificate, except ad- 
justments for rates or improvements; and while the certificate 
is in force the “appropriate factor’’ for increase purposes is to 
be one and one-third and the rent recoverable is reduced by 
a similar factor. When an undertaking is given (either to the 
tenant or to the authority) and the defects remain unremedied 
for six months, the consequences are to be the same as if a 
certificate had been granted. 


Notice of increase 

As one would expect, there is to be a prescribed form. 
Except in the case of the improvements increase, which 
may be made effective immediately, the earliest date on which 
an increase may come into force is to be three months from 
the date of service, and for nine months there is to be a 
“ ceiling’ of 7s. 6d. per week. While, as mentioned, the 
provisions apply to contractual as well as to statutory 
tenancies, the change must commence with a rent period ; 
and notices which are given when the dwelling is within a 
clearance area, subject to a demolition or a closing order, 
etc., or when works of repair ordered under the Housing Act, 
1936, have not been carried out, are to be ineffective. 

R. B. 


HERE AND THERE 


TO CHANGE OR NOT TO CHANGE 

In laws and law-making and in the resistance to new law- 
making, two instincts are constantly in conflict. On the one 
hand, there is the recognition of the fact that, as the wise 
man has said, everything is a function of motion and all things 
only exist because they change and, on the other hand, there 
is that constant craving of the soul for certitude and for 
repose, which cries out to the would-be legislator and to time 
itself that when it is not necessary to change it is not necessary 
to change. And so with laws one finds, at one extreme, 
antiquated and unworkable survivals, like decayed teeth 
which no one has bothered to pull out and, at the other, 
fads and experiments adapted rather to a _ hypothetical 
future than to things as they are. But the test for an old law 
is whether it works well enough to be a matter of habit for 
law-abiding people, and the test for a new law is not whether 
it is a bright or even a brilliant idea, but whether it reflects 
the state of mind of those who will have to obey it, since 
nothing brings the law so much into hatred and contempt 
as that ordinary people should be punished or penalised for 
something which they do not feel inside themselves to be 
wrong. An old law, like an old suit, may well survive 
on habit, but a new law must justify itself to the communis 
sententia of the governed, to their collective common sense. 
If some legislative proposal does not satisfy that test one may 
rightly view it with a very suspicious eye, particularly if its 


sponsors weightily represent it as the working out of a sort 
of automatic process or natural law. 


“ HARMLESS ” AND “ NECESSARY ” 

Now even the propaganda machine of this age, so 
decisively dominated by applied science, will have some 
difficulty in swaying the communis sententia against that long- 
established member of the commercial community, the shop 
cat. Yet medical officers and public health inspectors in 
London and the Home Counties have apparently opened the 
attack. Of course, concentrating on the notion of hygiene, 
ideal and abstracted from all other considerations, their 
case is unanswerable. No doubt, food chemically fertilised, 
mechanically harvested, processed, preserved, packed, 
wrapped, canned and distributed without touch of human hand 
or feline paw would possess an absolute immunity from 
infection of all kinds. No doubt the techniques are known 
which could accomplish all this. But its accomplishment is 
immediately confronted by the question: Is that amount of 
safety worth that amount of control? By far the most 
dangerous thing is to be alive. By far the safest thing is 
to be dead and stored in deep freeze. A good many of the 
problems of modern behaviour arise, not from ignorance of 
what is safest (and therefore, in the view of the technicians 
and their legislative allies, most sensible) but from a deep 
interior conviction, in opposition to a merely tame love of 
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safety and comfort, that life is more than living. For the 
hygienic technicians the ideal would undoubtedly be that 
food bought should drop unhandled from a deep freeze 
by means of some automatic money-in-the-slot machine, 
without so much as the presence of a shop assistant. Indeed, 
any arguments against the shop cat can be applied with 
even greater force against the shop assistant, who, at his 
most fastidious, probably washes himself less frequently and 
less thoroughly than his cat, and is both less gifted and less 
zealous in the destruction of pestilential rodents. Certainly 
the shop cat never goes on strike for supper-and-a-half for 
night mousing. Since the time of Dick Whittington the 
moral and material value of the shop cat has never been 
questioned. The shop assistant’s unexorcisable familiar, 
she is, almost by definition, ‘‘ harmless” and “ necessary.”’ 
Even her modern opponents admit their difficulties. ‘‘ The 
law is by no means clear,” said one medical officer, ‘‘ on 
whether a cat can legally be regarded as a potential menace 
to public health. We need a test case.’’ In short, try it 
on the cat. But the cat is selling her nine lives dearly. The 
Association of Municipal Corporations, in Whittington’s 
spirit, has refused to recommend a change in the law to 
ensure absolute prohibition of domestic animals in food shops. 
The cat is not yet in the bag. She is still queen of the 
counter. 
QUIET PLEASE 

On the other hand, the Association is suggesting to the 
Minister of Housing and Local Government that legislation 
should be initiated to ban “‘ excessive, unreasonable or un- 
necessary noise’ which is prejudicial to health or a nuisance 
or annoyance to householders or occupants of business 
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premises. It is, of course, Richard Roe’s instinct to greet 
this sensible initiative with hearty but mellifluous cheering. 
No one loves better than he those quiet peaceful days when 
we can hear the little brook a-burbling and listen to the merry 
village chime. But at that very moment a terrible doubt 
shakes him. Are there not those who write indignant 
letters to the newspapers asking how long it will be before 
the antiquated nuisance of church bells will be suppressed ? 
And, for all he knows, there may be others who are just as 
much irritated by the sound of running water. A spokesman 
of the Association enumerated some of the noises which it 
has in mind, roadmen’s drills, banging doors at night, crowing 
cocks in the morning, power-driven saws, hawkers’ cries, 
motor vehicles starting up from cold, hooting tug-boats, 
humming refrigerators. But even in that list, meant to 
exemplify uncontrovertible nuisances, there is matter for 
the sharpest controversy. There are those for whom the 
“revving up ”’ of motor engines is as the music of the spheres. 
I, for my part, have always found hawkers’ cries and, long 
ago, the muffin man’s hand-bell, delightful ingredients in the 
concerto of a city’s voice. The cock’s shrill clarion in the 
country has never bothered me, not at any rate when he was 
leading his natural polygamous life; it is otherwise with 
massed battalions of unfortunate cockerels, unnaturally 
segregated from their proper functions. In its solicitude for our 
physical and mental health, undermined by the monstrous 
insect noises of our mechanical civilisation, constantly 
multiplied and amplified, I wish the Association well. But 
there will be much employment for the legal profession before 
it can be determined what is ‘“‘ excessive, unreasonable or 
unnecessary ’ or even what is unpleasant. 
RICHARD ROE. 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal”.] 


Using Mortality Tables 

Sir,—I am sorry to disagree with what ‘‘ Escrow ’”’ writes in 
your issue of 27th October. In my view there is every cause for 
alarm, for ‘‘ Escrow ”’ has fallen out of the frying pan into the fire. 
As of course he knows, stamp duty on a release of a life interest 
is payable on the market value of the life interest. Far from 
being ‘“‘of advantage to the taxpayer,’ the Carlisle Table 
annuities which were authorised for use by the office of the 
Controller of Stamps produce “ values’ for life interests which 
are in excess of market values. 

London, E.C.2. 

“ Escrow ”’ writes: ‘‘ To judge from this letter I must by 
now be in a warm spot! Why do your correspondents persist in 
this quaint view that I have foisted these ancient tables on an 
unsuspecting profession ? The facts are quite otherwise. These 
tables have been in constant use by the Controller of Stamps as 
long as one can remember, and still are. If actuaries do not like 
this system, will they please address their complaints to Bush 
House? Meanwhile your readers must choose between 
Mr. Brierley’s assertion that the Carlisle Tables do gross injustice 
to the life tenant and that of Mr. Fairman to the opposite effect.’’] 


W. P. Goopcuicp, F.I.A. 


Law among Nations 


Sir,—I note from your issue of the 10th November that you 
“still find it difficult to understand why the Government did 
not seek the authority of either the Security Council or the 
Assembly of the United Nations for their intervention in the 
war between Egypt and Israel.” 

[ venture, however, to think that you resolve your own 
difficulty as, after pointing out that law and morality without 
a police force are not enough, you refer to the fact that the 
“United Nations are now belatedly organising ’’ such a force. 


I need only add that without this country’s action it is 
extremely unlikely that the United Nations would have organised 
a police force at all, and if they had it would not only have been 
belated but too late. 

W. STANLEY MITCALFE. 

Newcastle upon Tyne. 


Street Parking 

Sir,—I have been much interested in the article under the 
above title appearing in your issue of the 27th ultimo, and in 
particular in the action by way of self-help which your contributor 
suggests. z 

A friend of mine had the same problem to cope with, and it 
seems to me that the self-help remedy which he adopted was, 
with respect, preferable to that which your contributor suggests, 
because no damage was done to the offending car, though 
admittedly there was a brief time lag before the remedy became 
effective. 

My friend asked the owner of the offending car to stop parking 
it in front of his house, and when he flatly refused to do so, my 
friend warned him that if he persisted in doing so he would take 
action in the matter. 

The next day the car was parked outside my friend’s house 
as usual, so he deflated all the tyres since when he has had no 
further trouble. 

As the car was not damaged in any way I do not see what 
action the car owner could take. It would be interesting to 
know the views of your contributor on the point. 

I sign myself, 

Surrey. SELF-HELP. 

A further article on this subject will be published in due 


course—EpD.|}, 
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BOOKS 


“Taxation” Key to Profits Tax. Edited by RonaLp 
STAPLES. pp. 285. 1956. London: Taxation Publishing 
Co., Ltd. 10s. net. 

Oyez Practice Notes, No. 3: Adoption of Children. 


Edition. By J. EF. Jostinc, Solicitor. pp. (with 
1956. London: The Solicitors’ Law Stationery 
12s. 6d. net. 


Fourth 
Index) 99. 
Society, Ltd. 
SAMUELS, 
3arrister- 
London: 


Trade Union Law. [Fifth Edition. By Harry 
M.A., of the Middle Temple and Northern Circuit, 
at-Law. pp. xv and (with Index) 95. 1956. 


Stevens & Sons, Ltd. 12s. 6d. net. 
Damages for Personal Injuries and Death. By Joun 
MuNKMAN, LL.B., of the Middle Temple and North Eastern 


Barrister-at-Law. pp. xxl and (with Index) 158. 


Circuit, 
London: Butterworth & Co. (Publishers), Ltd. £1 5s. 


1956. 
net. 

Union Officers. 
ls. Od. net. 


Industrial Law. An Introduction for Trade 
pp. 40. 1956. London: Trades Union Congress. 
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RECEIVED 


Palmer’s Company Precedents. Seventeenth — Edition. 
Part I: General Forms. Consulting Editor, K. W. MAckINNon, 
M.B.E., of the Middle Temple, Barrister-at-Law; Editor, 
R. BucHANAN-DuNLOoP, of the Middle Temple, Barrister-at- 
Law. pp. civ and (with Index) 1293. 1956. London: 
Stevens & Sons, Ltd. £7 7s. net. 


Underhill’s Law Relating to Trusts and Trustees. Tenth 
Edition. Sixth Cumulative Supplement. By M. M. 
WELLS, M.A., of Gray’s Inn, Barrister-at-Law. pp. xx and 
46. 1956. London: Butterworth & Co. (Publishers), Ltd 
7s. Od. net. 


Ryde’s Rating Cases. Volume 1, Part 1. Edited by Micnarr 
EK. Rowe, C.B.E., M.A., LL.B., of Gray’s Inn and the Inner 
Temple, one of Her Majesty’s Counsel, HAROLD B. WILLIAMs, 
LL.D., of the Middle Temple, one of Her Majesty’s Counsel, 
and Davip WippicomBE, M.A., LL.B., of the Inner Temple, 
Barrister-at-Law. pp. 135. 1956. London: Butterworth & 
Co. (Publishers), Ltd. £3 3s. net (including three parts and 
one bound volume). 


REVIEWS 


A Guide to Business and Professional Tenancies. By Kk. Kk. 


BAGNALL, LL.B., of Gray’s Inn, Barrister-at-Law. 1950. 
London: Shaw and Sons, Ltd. £1 15s. net. 
Many of the provisions of the Landlord and Tenant Act, 


1954, are still undergoing judicial interpretation, and it may not 
be fair to complain that of 256 pages of Mr. Bagnall’s guide 
some 141 are taken up by appendices containing the full texts 
of that statute, of the Landlord and Tenant Act, 1927, and of 
Notices and Determination of Rateable Value Regulations, 
plus extracts from the Rules of the Supreme Court and the 
County Court Rules. Nor should the reader be aggrieved by the 
frequent use of the expression “It is submitted .. .’’; it is 
desirable that a guide to recently enacted legislation should put 
propositions forward tentatively rather than risk misleading 
users by dogmatic statements (indeed, in one case—-where the 
effect of Betty’s Café, Ltd. v. Phillips Furnishing Stores, Ltd., is 
said to be that in the case of a company “ intention ”’ to demolish, 
etc., must be shown in the minutes—there is now reason to 
believe that ‘it is submitted ’’ would have been advisable). 
And the guide is a very tidy piece of work ; it is, we believe, the 
only publication of its kind which devotes a special section to 
the security of tenure provisions affecting business tenants 
which are to be found not in Pt. II, but in Pt. I of the Landlord 


and Tenant Act, 1954, and which are of great importance to 
many such tenants whose interests are excluded from the 


operation of Pt. Il. This special feature, and the tidiness which 
I have already praised, and the unusual excellence of the index, 
make the guide a useful addition to the equipment of all concerned 
with business and professional tenancies. 

London : 


Beds and Roses. By Denys Koperts. 1956. 


Methuen & Co., Ltd. 12s. 6d. net. 

This story falls between any number of stools. _ It is laboriously 
fantastic without the agility of fancy. It is slapstick without 
the lightheartedness of jolly farce. It is facetious without being 
witty. It is heavily satirical without the sense of sanity and 
normality which is of the essence of satire. It is accurate on the 
technicalities of the legal world and wildly misleading in its 
atmosphere. It is bitter and disgruntled and so concentrates on 
the seamy side of the law that it is all seam and no garment. 


Mr. I. C. C. Ricsy, District Judge, Mr. B. G. Smitu, T.D., 
Federal Counsel, and TUAN SYED SHEH BIN SYED HASSAN 
BARAKBAH, President, Sessions Court, in the [Federation of 
Malaya, have been appointed Puisne Judges in the Federation of 
Malaya. 


The story never carried this reviewer away or awakened in him 
the slightest interest in the fate of the various tiresome and 
unpleasant characters to whom it introduced him. However, it 
is probable that anyone who liked “‘ Smuggler’s Circuit ”’ will 
like this too. 


Restrictive Trade 


The Law Relating to Monopolies, 
Reprinted from 


Practices and Resale Price Maintenance. 
Butterworth’s Annotated Legislation Service. By The Rt. 
Hon. THE ViscouNT HAILSHAM, P.C., M.A., one of Her 
Majesty’s Counsel, and Rosin McEwen, M.A., of the Inner 
Temple, Barrister-at-Law. 1956. London : Butterworth and 
Co. (Publishers), Ltd. £1 2s. 6d. net. 


This is a concise and well-arranged guide to the Monopolies 
Act, 1948, and the Restrictive Trade Practices Act, 1956. It isnot 
an ambitious book ; it offers no solutions to the many practical 
problems which will arise under the 1956 Act, but confines itself 
to a simplification and exposition of the statutory language. 
Consequently, it is at its weakest in dealing with s. 21 of the 1956 
Act (the section which specifies the grounds on which trade 
restrictions may be justified before the Restrictive Practices 
Court). This sectjon can be given real meaning for the reader 
only if the textbook does speculate on the likely situations where 
these justifications will be pleaded, and the answers which the 
court will give, having regard to its duty to balance the justifica- 
tions against the interests of consumers, competitors and other 
traders. 

It would help greatly in a book on this subject if a brief account 
were given of the various kinds of restrictive trade agreements 
found in commerce and industry. Lawyers generally are not yet 
familiar with them, and it invites confusion to plunge into an 
account of the regulatory provisions of the two statutes without 
first explaining the agreements to which they relate. An analysis 
of s. 6 (1) of the 1956 Act is no substitute for this ; it contains 
a list of the restrictions which may be found in such agreements, 
but does not present a picture of the agreements themselves. 
None of the three books so far published contains a general 
account of these restrictive agreements ; future editions would 
benefit by doing so. 


Mr. G. F. Morris, Official Receiver in the Companies 
(Winding-up) Department of the Board of Trade, has been 
appointed Senior Official Receiver in the Bankruptcy (High 
Court) Department, with effect from Ist January, 1957, in 


succession to Mr. W. F. Cresswell, C.B.E., who will be retiring. 
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NOTES OF CASES 


These Notes of Cases are 
Council of Law Reporting, a: 


blished by arrangement with the 
Jull reports will be found in the Weekly Law Reports. 


Incorporated 


Where possible, the appropriate page reference is given at the end of the note. 


Judicial Committee of the Privy Council 


ADVOCATE: PROFESSIONAL MISCONDUCT : 
DOMESTIC TRIBUNAL: CONCURRENT FINDINGS 
OF FACT: STANDARD OF PROOF 


Bhandari v. Advocates Committee 


Viscount Simonds, Lord Oaksey, Lord Tucker, Mr. L. M. D. 
de Silva. 31st October, 1956 


Appeal from the Court of Appeal for Eastern Africa. 


The appellant, Maharaj Krishan Bhandari, an advocate of the 
Supreme Court of Kenya, was found guilty of professional 
misconduct and admonished by the Supreme Court on considera- 
tion of a report and findings by the Advocates Committee, a 
body established by the Kenya Advocates Ordinance, 1949, for the 
purpose, inter alia, of considering and reporting upon charges of 
professional misconduct against advocates. The main charge 
against the appellant before the Committee was that, when 
acting as counsel in certain proceedings before Hooper, J., in 
the Supreme Court of Kenya, he had failed to disclose to the 
judge a judgment given in earlier proceedings before Cram, Ag.-]., 
which should properly have been disclosed. The appellant’s 
answer was that he had indeed disclosed it so far as he had 
opportunity to do, and would have made even fuller disclosure had 
he had the opportunity. From the judgment of the Supreme 
Court, who found that the appellant by his failure to disclose the 
judgment had deliberately intended to mislead the court, the 
appellant appealed to the Court of Appeal for Eastern Africa, who 
held that there were concurrent findings of fact by the Committee 
and the Supreme Court and that it was impossible to say that the 
conclusion or inference from the facts of those two tribunals 
that the appellant never intended to make full disclosure was 
unjustifiable or unreasonable. On appeal to the Judicial 
Committee it was contended, inter alia, that this was not a case 
of concurrent findings of fact by two lower courts in that the 
Advocates Committee was not a court empowered to arrive at any 
determination or give any judgment but only to report if ‘a 
prima facie case ’’ was made out (see s. 9 (3) (iii) of the Advocates 
Ordinance). It was further said that there was no evidence on 
which the appellant could be held to have failed in disclosure ; 
that a wrong standard of proof was applied; and that it was 
wrong to find him guilty when he had given explanations which 
were not disproved and were consistent with his innocence. 

The Board dismissed the appeal on 11th October, and on 
31st October Lorp TucKER gave their lordships’ reasons for so 
doing. They were of opinion that, although this case did not 
come literally within the well-known rule with regard to the 
functions of an appellate court where there were concurrent 
findings of fact by subordinate courts, all the reasons for the rule 
applied with equal or even greater force to cases where pro- 
fessional domestic tribunals were established by statute for 
investigating and finding the facts in cases of alleged misconduct 
by members of their own profession. The Advocates Committee 
was such a tribunal, and it had the great advantage of seeing and 
hearing the appellant giving evidence at length in a case where, 
the facts being undisputed, the ultimate decision turned on 
questions of stupidity, ignorance or deliberate intent. The Board 
did not consider that the words “‘ prima facie case’ in s. 9 (3) (iii) 
of the Ordinance had the effect of assimilating the functions of the 
Committee to those of committing magistrates or of in any way 
relieving them of the duty of determining the facts. It was 
clear that the Committee in fact so acted. The submission of 
‘no evidence ’’ could not be sustained. With regard to the onus 
of proof, the Court of Appeal said: ‘‘ We agree that in every 
allegation of professional misconduct involving an element of 
deceit or moral turpitude a high standard of proof is called for, 
and we cannot envisage any body of professional men sitting in 
judgment on a colleague who would be content to condemn on a 
mere balance of probabilities.’’ That seemed to their lordships 
an adequate description of the duty of a tribunal such as the 
Advocates Committee, and there was no reason to think that either 
the Committee or the Supreme Court applied any lower standard 
to proof. Appeal dismissed. 


APPEARANCES: D. N. Pritt, Q.C., and J. G. Le Quesne (Herbert 
Oppenheimer, Nathan & Vandyk); D. A. Grant and A.C. B. Reid 
(Scottish Bar, and Crown Counsel in Kenya) (Charles Russell & ¢ 

Reported by CHARLEs CLayton, Esq., Barrister-at-Law] [1 W.L.R. 1442 


House of Lords 


LANDLORD AND TENANT ACT, 1954: TENANT AT 
WILL OF SHOP PREMISES NOT PROTECTED 
Wheeler v. Mercer 
Simonds, Lord Morton of Henryton, Lord Cohen, 
Keith of Avonholm and Lord Somervell of Harrow 
31st October, 1956 

Appeal from the Court of Appeal ({1956] 1 Q.B. 274 ; 99 Sol. J 
794). 

A tenant of shop premises whose quarterly tenancy had been 
terminated by notice to quit expiring on 30th September, 1953, 
and who had begun negotiations for a new lease before that day, 
held over pending the conclusion of the negotiations. The Se 
continued inconclusively until in April, 1955, the landlord 
took out a summons in the county court for immediate possession 
He claimed that, in the circumstances, the occupier became a 
mere licensee, a tenant on sufferance or, at most, a tenant at 
will, and that, even if she were a tenant at will, he was entitled 
under the common law to terminate her tenancy on demand 
and was not required to comply with the provisions of s. 25 
of the Landlord and Tenant Act, 1954 (relating to the termination 
of tenancies of business premises protected by the Act), since a 
tenancy at will was not within the protection of the Act. Thi 
county court judge dismissed the claim for possession. ‘The 
Court of Appeal affirmed his decision. The landlord appealed 
to the House of Lords. 

ViscouNT SIMONDS said that it was common ground that thx 
landlord was entitled to recover possession unless the tenant 
could avail herself of Pt. II of the Act and that she could only do 
this if she established (a) that at the relevant date she was in 
possession as a tenant at will and (b) that a tenancy at will was 
protected by the Act. The tenant remained in possession with 
the landlord’s positive assent and was a tenant at will. On the 
question whether Pt. II of the Act protected her tenancy, the 
judgments of the Court of Appeal could not be supported. Under 
s. 24, a tenancy could not come to an end unless terminated in 
accordance with the provisions of Pt. II of the Act. E 


Viscount 
Lord 


in s: 23, 
it was purported to'deal comprehensively with the ways in which 
a landlord might terminate a tenancy ; it was a vital part of the 
Act’s machinery, but it had no provision covering a tenancy 
at will. The language of s. 43 (3) was not appropriate to a tenancy 
at will. By s. 69 (1), “‘ tenancy ’’ meant a tenancy “‘ created... 
out of the freehold by a tenancy agreement.” His lordship was 
not satisfied that a tenancy at will could be so described. A 
tenancy at will might be expressly created by contract, but this 
was exceptional. Such acontract might be a tenancy agreement, 
even if a tenancy at will arising by implication of law was not. 
Here the context led to the conclusion that a tenancy at will 
arising by implication of law was not covered. The appeal 
should be allowed. 

The other noble and learned lords were in favour of allowing 
the appeal. Appeal allowed. 

APPEARANCES: Brown, Q.C., and M. Parker (Sole, Sawbridge 
and Co., for Bailey & Cogger, Tonbridge) ; Megarry, Q.C., and 
Fox-Andrews (Waterhouse & Co.). 

[Reported by F. H. Cowper, Esq., Barrister-at-Law] [3 W.L.R. 841 


Court of Appeal 


LANDLORD AND TENANT ACT, 1954: BUSINESS 
PREMISES: TERMS SETTLED SUBSTANTIALLY IN 
ACCORDANCE WITH LANDLORD’S PROPOSALS: 
COSTS 
Le Witt v. Brookes 
Denning, Hodson and Morris, L.JJ. 17th October, 1956 

Appeal from Marylebone County Court. 
The tenant of a studio requested the landlord to grant a new 
lease under the Landlord and Tenant Act, 1954. The landlord 
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was willing to grant a new lease, but, as the parties could not 
agree on some of the terms, the tenant applied to the county 
court under s. 35 of the Act for the terms to be determined. Before 
the county court judge the tenant proposed that the rent should 
be £200, and that the landlord should instal certain electrical 
power points and enter into a repairing covenant. The landlord 
proposed a rent of £350, and did not agree to the tenant’s other 
proposals, The county court judge fixed the rent at £300 and 
rejected the tenant’s other proposals. When dealing with costs, 
he directed that the landlord should pay one-half of the tenant’s 
costs, on the ground that the grant of a new lease at less than the 
rent proposed by the landlord was analogous to an insufficient 
payment into court by a defendant. The landlord appealed. 
DENNING, L.J., said that it was wrong in law to draw any 
analogy with a payment into court ; that would mean that the 
landlord, to save the costs of the hearing, would have to offer 
the precise figure of rent which the county court judge afterwards 
determined to be right, or a lesser sum. That was quite 
unreasonable. As in the recent case of Gold v. Brighton 
Corporation |1956] 1 W.L.R. 1291; ante, p. 749, the proper 
order should be that there should be no costs on either side. 
Hopson, L.J., agreeing, said that the decision should not be 
taken as meaning that a hard and fast rule should be laid down, 
that in all cases where the court fixed an intermediate figure 
between counter offers there should be no order as to costs ; it was 
anatural practice to follow in a situation which must often arise. 
Morris, L.J., agreed. Appeal allowed. 
APPEARANCES: A. L. J. Lincoln (Cannon Brookes & Odgers) ; 
P. Benenson (Simon, Haynes, Barlas & Cassels). 
{Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 1438 
AUCTIONEER: INSTRUCTIONS FOR AUCTION SALE 
BY MORTGAGEE: MORTGAGE REDEEMED BEFORE 
DATE OF SALE: CLAIM BY AUCTIONEER 
John Meacock & Co. v. Abrahams ; Loescher, Third Party 
Denning, Hodson and Morris, L.JJ. 18th October, 1956 


Appeal from West London County Court. 


Instructions were given by the defendant, who held a second 
mortgage on five houses, to the plaintiffs, a firm of auctioneers, 
to sell the houses by auction. The remuneration of the 
auctioneers was to be in accordance with the terms of the scale 
of charges issued by the Chartered Auctioneers’ and Estate 
Agents’ Institute, and was subject to the following term: ‘‘ Sale 
before auction. If a sale of the property, whether arranged by 
the auctioneer or not, is effected between the date of acceptance 
of instructions and the date of the auction, commission is payable 
to the auctioneer on the same scale as for a sale by auction.” 
The plaintiffs made all the necessary preparations for a sale, 
which was arranged to take place on 16th February, 1955. On 
15th February the mortgagor, the third party, who had 
previously entered into contracts for the sale of four of the 
houses, redeemed, so that the sale went off. The plaintiffs 
claimed a sum representing the scale fees applicable to the 
agreed reserve prices of the properties, or, alternatively, on a 
quantum meruit. The county court judge gave judgment for the 
plaintiffs. The third party (who acknowledged liability to 
indemnify the defendant) appealed. 

DENNING, L.J., said that the object of the clause was plain ; 
it was to cover a case where a client instructed auctioneers to sell 
a property for him by auction and sold the property himself 
before the auction took place; it would also cover a sale with 
the client’s concurrence ; but the plaintiffs sought to extend it 
so as to cover a sale by a third person without the client’s consent ; 
that was an unnatural construction which could not be 
supported, and had been rejected by Harman, J., in the 
unreported case of Murad v. Hearts of Oak Benefit Society. It 
was suggested that the plaintiffs ought to recover on a quantum 
meruit. No doubt it was a hard case and the plaintiffs had done 
much work; but auctioneers and estate agents stipulated for a 
high commission if the sale was actually completed ; they did 
not stipulate for a reasonable remuneration if it fell through ; 
they took their chance of that. The appeal should be allowed. 

Hopson, L.J., agreed. 

Morris, L.J., was of opinion that the clause covered a sale by 
a third party; but agreed that the plaintiffs could not succeed 
on a quantum meruit. Appeal allowed. 

APPEARANCES: B. J. H. Clauson (Lieberman, Leigh & Co.) ; 


J. Stocker (Keene, Marsland & Co.). 


(Reported by F, R. Dymonp, Esq., Barrister-at-Law] 


[1 W.L.R. 1463 
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Chancery Division 


INCOME TAX: ALLOWANCES: CAR USED PARTLY 
FOR BUSINESS AND PARTLY FOR PLEASURE 


G. H. Chambers (Northiam Farms), Ltd. v. Watmough 
(inspector of Taxes) 
Vaisey, J. 26th June, 1956 

Appeal from the Commissioners for the General Purposes of 
the Income Tax. 

A private company carrying on the business of a fruit farm 
bought in 1952 a second-hand Bentley car for approximately 
£7,000, which was used in connection with the farm, and also for 
the private motoring of the managing director who held a con- 
trolling interest in the company. It was agreed that one-twelfth 
of the annual mileage covered was attributable to the latter 
purpose, and that the gross capital allowance of £1,749 under 
s. 289 of the Income Tax Act, 1952, should be pro tanto abated 
by £145 15s. The general commissioners held that the allowance 
should be further abated by £1,020 5s., on the ground that the 
purchase of such a car was, in part at least, dictated by con- 
siderations of the personal choice of the managing director 
and not of the company’s business. 

VAISEY, J., said that he should have thought it was almost 
ves ipsa loquituy that it would be unreasonable to buy a Bentley 
for £7,000 for the purposes of the trade of a fruit farmer, and 
that mere statement by itself would have at once aroused sus- 
picion as to the propriety of the expenditure, and justified the 
necessity for going into the reasons for and objections to such a 
purchase when the question of taxation had to be considered. 
The commissioners had properly found that there was in this 
case such an element of personal choice or preference as to 
justify their taking it into consideration That meant that 
the car would not have been bought by anyone who, in con 
sidering the question of its purchase, was directing his mind, 
solely and exclusively, to the necessities of the trader or of the 
trade as such. The present case differed from Kempster v. 
McKenzie (1952), 33 Tax Cas. 193, in the vital and material 
respect that, whereas there was no evidence there on which the 
commissioners could have found this element of personal choice, 
in this case there was ample evidence of it. Whether the com- 
missioners had given rather a high or low figure in the amount 
they had fixed he did not know, but he did not regard it as in 
any way unreasonable. They, having heard the evidence and 
the arguments and seen the car, came to a conclusion which 
it was quite impossible for him to disturb. The appeal must be 
dismissed. 

APPEARANCES : Patrick Brennan (Evan Davies & Co., for Stevens 
and Graves, Maidstone); John Senter, Q.C., and Sir Reginald 
Hills (Solicitor of Inland Revenue). 

(Reported by Mrs. Irgng G. R. Moss, Barrister-at-Law] [1 W.L.R. 1483 


ILLEGITIMATE CHILD: WHETHER POWER TO 
GRANT CUSTODY TO PUTATIVE FATHER 
In re C.T. (an infant) ; In re J.T. (an infant) 


Roxburgh, J. 12th October, 1956 


Appeal from justices. 

The putative father of two illegitimate children took out a 
summons under the Guardianship of Infants Acts, 1886 to 1925, 
before the justices in which he asked for custody of the children. 
The justices rejected a submission that they had no jurisdiction 
and they decided against the father on the merits. The father 
appealed and on the hearing of the appeal counsel for the mother 
took the preliminary objection that the justices had no juris- 
diction and that the judge hearing appeals from them had no 
jurisdiction to entertain any application by a putative father 
for custody under the Guardianship of Infants Acts, 1886 and 1925. 

ROXBURGH, J., said that the question of jurisdiction was a 
difficult question and one which was of general importance to 
the legal profession. Before 1886, the mother of a legitimate 
child had no means of obtaining custody of it against the father 
except by making it a ward in Chancery. Section 5 of the 
Guardianship of Infants Act, 1886, provided that a mother 
might apply to the court for an order as to custody of an infant, 
but it was to be observed that that section as it stood in the 
Act of 1886 was limited to custody and did not make any 
provision for awarding any maintenance, The position then was 
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that the father of a legitimate child required no further fortifica 
tion of his legal rights and the mother of an illegitimate child 
required no further fortification of her legal rights; what she 
might require was maintenance, and that, at any rate until 1925, 
she could only get by bastardy proceedings. He (his lordship) 
took it that prima facie the title of father belonged only to 
those who had become so in the manner known to and approved 
by the law. In Galloway v. Galloway {|1956] A.C. 299 Viscount 
Simonds said (at p. 310) that “‘ ‘ child’ prima facie means lawful 
child and ‘ parent’ lawful parent. The common law of England 
did not contemplate illegitimacy and, shutting its eyes to the 
facts of life, described an illegitimate child as ‘ filius nullius ’ ai 
That speech was from a minority judgment in that case, but he 
(his lordship) did not think that any of the law lords doubted 
that that was the prima facie meaning of “ child ’”’ and “‘ parent,”’ 
and he thought that the same reasoning must, and did, apply 
to “‘ father ’’ and ‘‘ mother.’’ There was nothing in the Act of 
1886 to say that these titles extended to de facto parents. 
Sections 2 and 3 of the Act of 1886 were not now in force, but 
ss. 4 and 5 of the Act of 1925, which were substituted for them 
and which were more favourable to the mother than the repealed 
sections, seemed to assume that if the father was alive no 
guardian would be absolutely necessary and that the mother 
could not escape from the fact that the father might be appointed 
guardian after her death. This equalising process would be in 
accordance with modern developments in the case of a lawful 
father, but would be very strange in the case of a putative 
father whose identity might be neither ascertained or ascertainable. 
Moreover, it would be very inconvenient if a putative father 
could appoint a guardian under s. 5, because the validity of the 
appointment in such a case might well depend upon an investiga- 
tion after his death of a disputed allegation of paternity. It had 
been held in Jn ve A (1940), 164 L.T. 230, that the word 
‘“mother ”’ in s. 5 (2) of the Act of 1925 did include an unmarried 
mother, and for a very convincing reason, namely, that in the 
Schedule to the Act of 1925, which related to consents to marriage, 
reference was made to the guardian of an illegitimate child 
appointed by the mother, and there was no way in which she 
could appoint such a guardian except under that subsection ; 
but if “‘ father ’’ included de facto father, for example, in s. 5 (1) 
of the Act, he (his lordship) thought that all sorts of difficulties 
would arise, and rather than be involved in difficulties of that 
nature, he (his lordship) felt compelled to hold that the prima 
facie meaning of the terms “ mother” and “ father’’ were not 
to be departed from unless a compelling reason could be found 
in the statute for so doing. It seemed that there was such a 
compelling reason in the case of the mother in regard to s. 5 (2), 
but he found no such compelling reason in the case of the mother 
anywhere else in the Acts, nor did he feel that there was anywhere 
in the Acts any compelling reason for extending the term 
“father’”’ from a de jure father to a putative father, but that 
there were compelling reasons for finding that the prima facie 
meaning was intended throughout the Acts of 1886 and 1925. 
When he came to s. 16 of the Administration of Justice Act, 1928, 
he (his lordship) was satisfied that “‘ father ’’ meant the legitimate 
father, and did not extend to a putative father. The effect of 
the present judgment would have an important and unhappy 
effect on orders made by those magistrates who had taken the 
view that they had an apparently unrestricted jurisdiction over 
both custody and maintenance in respect of illegitimate children. 
If it was desirable that magistrates should have jurisdiction over 
the custody and maintenance of illegitimate children, it was 
quite clear that considerable modifications ought to be made 
in the Guardianship of Infants Acts before they could exercise 
that jurisdiction. Accordingly the appeal must be dismissed. 
Appeal dismissed. 
APPEARANCES : 

John Copland & 
Kenwright & Cox). 

[Reported by J. A. Grirritus, Esq., Barrister-at-Law] 


Brian Clapham (Shaen, Roscoe & Co., for 
Sons, Sheerness); James Comyn (Harold 


[3 W.L.R. 826 


ADMINISTRATION : NOMINATIONS OF 
SUBSTANTIAL SUMS BY INTESTATE TO SON: 
WHETHER AN ADVANCEMENT 
In re Hayward, deceased ; Kerrod v. Hayward and Another 
Upjohn, J. 17th October, 1956 

Further consideration. 
An intestate died in 1949 having, in 1946, made nominations 
amounting to £507 13s. 5d. to his elder son, who was then middle- 
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aged and serving in the forces. ‘The intestate was survived by thy 
elder son and by the younger who the defendant to 
these proceedings. In 1951 the elder son died and the younger 
son obtained a grant of administration to the intestate’s estate 
In an action begun in 1955 by the elder son’s executors for 
administration of the intestate’s estate, the master certified that 
the estate amounted to £1,779 8s. 1d., and that that amount 
was due to the estate from the defendant. On further con 
sideration, the question was raised whether the elder son’s 
executors ought, in the administration of the intestate’s estate 
to bring into account the £507 13s. 5d. as having been paid to the 
elder son ‘“‘ by way of advancement ’”’ within the meaning of 
s. 47 (1) (iii) of the Administration of Estates Act, 1925. 

Upjoun, J., said that the son’s executors admitted that thi 
nominations were capable of being advancements, but argued 
that on the evidence they were not so. In In re Livesey (1953 
1 W.L.R. 1114, it was held, on the construction of a particular 
settlement, that the mere largeness of sums paid by a father did 
not raise the presumption of advancement in the absence of 
positive evidence to that effect. 3ut that decision seemed to 
be inconsistent with two earlier authorities, Taylor v. Tayloy 
(1875), L.R. 20 Eq. 155, and In ve Scott [1903] 1 Ch. 1, which 
had not been cited. In view of those authorities the case should 
be approached on the footing that the gift of large sums was 
alone sufficient to raise the presumption of an advancement 
The case was difficult, and on the border line. The sum of £500 
was not large, but was quite large when compared with the assets 
of the intestate when the nominations were made. At that time 
the son was in middle age, and in the absence of evidence as to 
the purposes for which they were made, the sums were not 
sufficiently large by themselves to raise the presumption of 
advancement. Accordingly the sums in question need not be 
brought into account. Order accordingly. 

APPEARANCES: FE. F. R. Whitehead (H. W. & S. 
the defendant in person. 

[Reported by F. R. Dymonp, Esq., Barrister-at-Law) 


son Was 


Pate) 
[1 W.L.R. 1490 


WAR DAMAGE: ADDITIONAL WORK REQUIRED BY 
DISTRICT SURVEYOR: WHETHER COST PROPER 
PART OF COST-OF-WORKS PAYMENT 
In re 34 Bruton Street, Westminster 
Vaisey, J. 31st October, 1956 

Originating motion. 

A house, which was some 200 years old, forming part of a 
continuous row of buildings, sustained war damage on two 
occasions, namely, in September, 1940, and again in July, 1944. 
In 1948 two dangerous-structure notices were served by the 
London County Council in respect of the property under the 
London Building Acts (Amendment) Act, 1939, the first relating 
to the front wall of the property and the other to the chimney 
breasts in the wall abutting on to a neighbouring house. The 
front wall of the ,|house was so damaged that it required to be 
entirely rebuilt. In order to comply with the requirements of 
the London Building Acts and the various bye-laws thereunder, 
the owners were obliged by the district surveyor to have the 
party walls rebuilt to a considerable extent before rebuilding the 
front wall. The War Damage Commission determined that thi 
proper cost of making good the war damage was confined to the 
cost of rebuilding the front wall, for although the Commisson 
recognised ‘‘ that the age and condition of the flank . walls 
(which was not in the view of the Commission due to war damage) 
was such as to occasion the requirements imposed by the district 
surveyor they have taken the view that the cost of conforming 
with such requirements does not form part of the proper cost 
payable by the Commission as a payment of cost of works.” 
The owners of the house appealed. 

VaISsEY, J., said that as a general rule any preparatory remedial 
work which had to be done before the war damage could be made 
good was work for which the proper cost could be claimed as 
part of the war damage itself ; the principle must be applied on 
common-sense lines, and could not be used to warrant the 
expenditure of a large sum to prepare the way for making good 
trifling war damage. The exact point arose in the unreported 
case of In ve Nos. 6 and 8 Holton Terrace, Sevenoaks, in which 
it was held that £306 worth of ancillary but necessary work 
should be paid for by the Commission in addition to £109 worth 
of direct war damage repair. The case was also covered by 
In ve 36, 38, 40 and 42 Jamaica Street, Stepney (1947, Ch. 409. 
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The work done in the present case had to be done in consequence 
of statutory requirements ; there would be a declaration that 
the cost of conforming to the district surveyor’s requirements 
formed part of the proper cost of works executed for making 
good the war damage. Declaration accordingly. 


APPEARANCES: R. E. Megarry, Q.C., and D. G. H. Frank 
(Debenham & Co.); M. Rowe, Q.C., and D. Buckley (Treasury 
Solicitor). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 1477 


Queen’s Bench Division 


FACTORY: OMNIBUS DEPOT NOT A “ FACTORY ” 
Jones v. Crosville Motor Services, Ltd. 
Hallett, J. 7th June, 1956 

Action. 

The Factories Act, 1937, provides by s. 151 (1): 
‘factory’ means any premises in which... persons are 
employed in manual labour in any process for or incidental to 
the following purposes, namely ... (b) the... cleaning or 
washing . . . of any article . . . being premises in which... 
the work is carried on by way of trade or for purposes of gain 
... And (whether or not they are factories by reason of the 
foregoing definition) the expression ‘ factory’ also includes the 
following premises ... (vi) any premises in which the... 
repair of locomotives, vehicles or other plant for use for transport 
purposes is carried on as ancillary to a transport undertaking 

. not being any premises used for the purpose of housing . . . 
vehicles where only cleaning, washing, running repairs or minor 
adjustments are carried out...’ The plaintiff, a cleaner at 
the defendants’ bus depot, mounted a ladder to clean the rear 
window of a bus; the ladder slipped, causing him to fall and 
suffer injury. The plaintiff claimed damages at common law 
and also alleged a breach of s. 25 (4) of the Act, which provides 
that “‘all ladders shall be soundly constructed and properly 
maintained.”” The defendants contended that the depot did 
not constitute a “‘ factory ’’ within the Act. 


HALLETT, J., said that theoretically it was important for 
the plaintiff to establish that the Act applied to the premises. 
In the present case, however, it made no practical difference 
whether he relied on the statute or the common-law obligation, 
because if the occupiers did not take all practicable steps to see 
that the ladder was in an efficient state and in good repair they 
would be liable at common law and the absolute obligation 
under s. 25 (4) would not be required. On the facts of the case, 
the plaintiff was entitled to judgment at common law. 
Paragraph (vi) of the categories contained provisions designed to 
deal with the use of premises in connection with a transport 
undertaking, and provided that such premises should be regarded 
as a “‘ factory,’’ whereas otherwise they might arguably not be 
so regarded. Unless the words “‘ not being any premises ’’ (etc.) 
had the effect of excluding something which otherwise might 
arguably be included, they were completely useless; they must 
indicate what was not to be included in a factory. Accordingly 
the premises in question were not a factory; the Act did not 
apply, and the plaintiff would succeed only on the breach of 
common-law duty. Judgment for the plaintiff. 


APPEARANCES: H. E. Hooson (Cyril Jones, Son & Williams, 
Wrexham) ; G. Howe (Laces & Co., Liverpool). 
{Reported by F, R, Dymonp, Esq., Barrister-at-Law] 
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[1 W.L.R. 1425 


THEATRICAL LICENCE: SALE OF LIQUOR AND 
TOBACCO RESTRICTED: PROXIMITY OF LICENSED 
PREMISES 
R. v, Flintshire County Council Licensing (Stage Plays) 
Committee ; ex parte Barrett 
Lord Goddard, C.J., Hallett and Donovan, JJ. 
17th October, 1956 

Application for an order of mandamus. 
Each year since its opening in 1901, a theatre in Rhyl, the 
Queen’s Theatre, was licensed as a theatre. Rule 3 of the 


Theatrical Licences Rules, to which the annual licence was 
subject, provided that ‘‘ no spirituous liquors, wine, ale, beer, 
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porter, cider, perry or tobacco shall be sold or disposed of in the 
theatre,’’ but that rule had each year been deleted from the 
conditions attached to the licence so that for over fifty years 
the theatre had been continuously licensed for the sale of 
intoxicating liquor and tobacco. There was no suggestion of 
any misconduct at the theatre and in February, 1956, application 
was made for the renewal of the theatrical licence in respect 
of the Queen’s Theatre under the same terms and conditions as 
before, namely, with the deletion of r. 3. The application was 
heard by the County Council Licensing (Stage Plays) Committee, 
together with an application in respect of another theatre in 
Rhyl, the Pavilion Theatre, which, save for a short period, 
had never had permission to sell intoxicating liquor, but which 
also asked for the deletion of r. 3 from the conditions. At the 
hearing, objection was made to the grant of an unrestricted 
licence in the case of the Pavilion Theatre, but no objection was 
made in the case of the Queen’s Theatre. According to an 
affidavit by the chairman, the committee first considered the 
application relating to the Pavilion Theatre and most of the 
members were of the opinion that it was unnecessary and 
undesirable to provide drinking facilities at this theatre because 
there were adequate facilities provided at licensed premises 
nearby ; they thereupon considered the Queen’s Theatre applica- 
tion and the view was expressed that the same grounds applied 
with even greater force to that theatre in that a large hotel 
with a number of bars adjoined it, and members expressed the 
view that, whatever had been done in the past, it was their duty 
to consider the present application on its merits, and that their 
decisions must be consistent in order to do justice as between 
applicants. The committee accordingly granted a theatrical 
licence in respect of the Queen’s Theatre subject to compliance 
with r. 3. The manager of that theatre applied for an order 
of mandamus requiring the committee to hear and determine 
the application according to law, or, alternatively, to delete 
r. 3 from their order on the grounds, inter alia, that the committee, 
in imposing the prohibition, had been actuated by extraneous 
considerations. By s. 9 of the Theatres Act, 1843: “The... 
justices . . . shall make suitable rules for ensuring order and 
decency at the several theatres licensed by them within their 
jurisdiction...” 


Lorp GopDARD, C.J. said that no doubt the fact that the 
Queen’s Theatre always had had an unrestricted licence could 
fairly and properly be taken into account by the committee, 
but there was not, as a matter of law, any difference between 
granting a new licence and renewing a licence because in effect 
it was in each case the grant of a licence for a particular year. 
Section 9 of the Theatres Act, 1843, gave power to make suitable 
rules to ensure orcer and decency at the several theatres within 
the committee’s jurisdiction. It could not be denied that a 
rule forbidding the sale of intoxicating liquor in a theatre could 
be made for the purpose of ensuring order and decency but it had 
been said that in the present case no question of order and 
decency arose and that the reason given by the committee, that 
drink could be obtained outside, was a consideration simply 
with regard to the drinking facilities in the neighbourhood and 
not a consideration with regard to the proper conduct of the 
particular theatre. There was a great deal to be said for that 
argument, but it was not open to the court to accede to it because 
in R. v. West Riding of Yorkshire County Council [1896] 2 Q.B. 
386 the Divisional Court held that the proximity of a licensed 
house was a material matter to be taken into account. The 
committee had, therefore, heard the application without taking 
into account matters which they were not entitled to consider 
and that was a sufficient answer to the application for mandamus. 
It was difficult to see how the prohibition of the sale of tobacco 
had anything to do with decency and order, and had the com- 
mittee been asked to delete those words from the condition and 
refused to do so without good reasons the court might have 
asked them to reconsider the matter. The committee, however, 
were not so asked, and the court as a matter of discretion would 
not send the application back to them for that point to be 
reconsidered. 


HALLETT and Donovan, JJ., agreed. Application dismissed. 


APPEARANCES: Daniel Brabin, Q.C., and B. G. Waterhouse 
(George Thatcher & Son, for J. Kerfoot-Roberts, Son & Griffiths, 
Holywell) ; the committee did not appear and were not 
represented. 


{Reported by Miss J. F. Lams, Barrister-at-Law] [1 W.L.R. 1415 
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LOCAL AUTHORITY 
RIGHT TO 


APPROVED SCHOOL ORDER: 
WRONGLY NAMED: LIMITATION ON 
APPEAL 
Barnsley Corporation v. Lancashire County Council 
Lord Goddard, C.J., Hilbery and Ashworth, JJ. 
18th October, 1956 

Case stated by Lancashire justices. 

The Children and Young Persons Act, 1933, provides by 
s. 70 (2): “‘ Every approved school order . shall name the 
local authority within whose district the child or young person 
was resident, or if that is not known, the local authority . 
within whose district the offence was committed . . . provided 
that (a) in determining . . . the place of residence of a child or 
young person, any period during which he resided in any place 
as an inmate of a school or other institution shall be 
disregarded.”’ By s. 90 (2) if a local authority so named “‘ desire 
to contend that the person was resident in the district of 
some other local authority’ they may appeal to the justices 
and “‘if ... the court is satisfied that the person . . . was resident 
in the district of that other authority . . . the court may vary 
the approved school order by substituting therein the name of 
that other authority ...’’ The justices made an approved school 
order in respect of a boy who had committed an offence while in 
an institution for which the Lancashire County Council were 
responsible. He had previously been committed to the care 
of the county council by a juvenile court in 1944; before then 
he had lived in Lancashire with his parents, who had subsequently 
moved to Barnsley, where they were living when the approved 
school order was made. The justices found that the boy’s place 
of residence was the residence of his parents and named the 

sarnsley Corporation in the order pursuant to s. 70 (2). The 
corporation appealed under s. 90 on the ground that the boy was 
resident in Lancashire. 

HILBERY, J., said that the justices’ decision was wrong; the 
Act did not state that the child should be deemed to reside with 
its parents wherever they might be; the justices must ascertain 
what the place of residence was at the time when the order was 
made (see South Shields Corporation v. Liverpool Corporation (1943) 
1 K.B. 264). Time spent in an institution must be disregarded ; 
a place such as Barnsley where the boy had never actually lived 
could not qualify as his place of residence, and his former home 
in Lancashire had ceased to exist. The result was that the boy’s 
place of residence at the time of the making of the order was 
unknown. ‘There had been a wrong decision, but the appeal 
must fail, as the only ground available was that the boy’s place 
of residence was within the district of another authority. When 
the place of residence was unknown, there was no appeal on the 
ground that the authority named should be that in whose district 
the offence had been committed (see Isle of Wight C.C. v. 
Warwickshire C.C. {1953} 1 Q.B. 553). 

Lorp Gopparp, C.J., and AsHwortu, J., agreed. 
dismissed. 

APPEARANCES: J. M. McLusky (Torr & Co., for A. E. Gilfillan, 
Town Clerk, Barnsley); R. L. Ward (Norton Rose & Co., for 
Sir Robert Adcock, Clerk, Lancashire C.C.). 


{Reported by F. R. Dymonp, Esq., Barrister-at-Law 


Appeal 


[3 W.L.R. 820 


PROFITS TAX: COMPUTATION OF PROFITS OF 
INVESTMENT COMPANY AS INCOME OF MEMBERS : 
DUTY OF COMMISSIONER TO APPORTION 


R. v. Income Tax Special Commissioners ; ex parte 
Linsleys (Established 1894), Ltd. 
Lord Goddard, C.J., Hallett and Donovan, JJ. 
19th October, 1956 

Application for mandamus. 

Section 68 (2) of the Finance Act, 1952, requires the Special 
Commissioners to allow a deduction, when computing the actual 
income of an investment company “ in relation to any amount 
payable by the company by way of profits tax or the excess 
profits levy.”” During,the relevant period, 6th April to 7th May, 
1953, the applicant company, Linsleys (Established 1894), Ltd., 
an investment company within the meaning of s. 257 of the 
Income Tax Act, 1952, was under the control of not more than 
five persons, and s. 245 of the Income Tax Act, 1952, applied. 
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Some of its members were individuals. The company requested 
the Special Commissioners to direct that the actual income of 
the company for the relevant period be apportioned to the 
members of the company for sur-tax purposes pursuant to s. 262. 
The Special Commissioners refused to make a direction on the 
ground that the company was liable to profits tax for the chargeable 
accounting period in a sum (mainly arising from distribution 
charges on liquidation proceedings) which would, when deducted 
as required by s. 68 of the Finance Act, 1952, result in the 
company having a mil actual income, and there could be no 
apportionment of a nil income. The company applied for an 
order of mandamus, contending that such a ground was erroneous 
since whether profits tax was payable by the company or not 
could not be ascertained until an appeal the company had 
lodged had been decided and until those members of the company 
so entitled had exercised or refrained from exercising their rights 
of election, given by s. 31 (3) of the Finance Act, 1947, to have 
such portion of the company’s income as was apportioned to 
them treated as their own income. 


DonovAN, J., delivering the judgment of the court, said that 
s. 262 was one of a number of sections aimed to prevent the 
avoidance of payment of sur-tax by individuals by the device of 
under-distribution of profits by privately controlled companies. 
In the case of an “‘ investment company ”’ such as the applicants, 
the Special Commissioners had no option but to direct that the 
company’s income for a relevant period must be deemed to be 
the income of the members and apportioned accordingly. In 
the present case, owing to the particular position of the company 
and its shareholders, it was to their advantage to have the right 
to exercise the power of election conferred by s. 31 (3) of the 
Finance Act, 1947, which they could not do unless the company’s 
income for the period was apportioned for sur-tax purposes 
among the members. The company contended that the section 
was mandatory, and that the Commissioners must make the 
direction and apportionment. The Crown contended that there 
was no such obligation, as in computing the income profits 
tax must be deducted under s. 68 (2) of the Finance Act, 1952; 
the result would be that the income was ni/, and there was no 
obligation to make a direction regarding non-existent income. 
The company replied that even if the income was ni/, an 
apportionment must still be made; the court need not decide 
that question, but there were formidable difficulties in the way 
of the company’s argument. The company’s second argument 
in reply was that it could not be asserted that profits tax was 
‘payable’ under s. 68 (2) while the question of liability was 
under appeal; the word connoted a liability to pay tax which 
had become ascertained and fixed, not a liability which might 
never become payable, and the Commissioners were not bound 
to treat such tax as “ payable.’’ A direction under s. 262 followed 
by a consequential apportionment could be made, and as the 
section was mandatory must be made. Order of mandamus. 


APPEARANCES: C. King, Q.C., and H. H. Monroe (Smith and 
Hudson, for follit, Farrell & Bladon, Hull); Si R. 
Manningham-Buller, Q.C., A.-G.; Sir R. Hills and E. B. Stamp 
(Solicitor of Inland Revenue). 


Reported bv F. R. Dymonp, Esq., Barrister-at-Law] [3 W.L.R. 854 


DOCK REGULATIONS: SAFE MEANS OF ACCESS 
TO SHIP: ONUS OF PROOF OF PRACTICABILITY 
Walter Wilson and Son, Ltd. v. Summerfield 
Lord Goddard, C.J., Hallett and Donovan, JJ. 
19th October, 1956 
Case stated by the Tower Bridge Metropolitan Magistrate. 

From 13th February to 20th February, 1956, the defendants, 
master stevedores, were engaged in unloading a cargo of timber 
from the s.s. Torun lying in Surrey Commercial Docks, and 
were employing workmen for that purpose. In order to unload 
the ship was lying alongside a dumb barge which had been 
inserted between the ship and the quay after the ship was moored 
to the quay. From 13th February until 16th February the ship s 
gangway was used as a means of access to the ship for the persons 
employed in the unloading, but on the morning of 16th February 
the gangway broke and thereafter the sole means of access was 4 
ladder of sound material and adequate length. The defendants 
did not possess a gangway or ship’s accommodation ladder ot 
their own and they took no steps to provide one; there was 
evidence that they knew rigging companies whom they could 
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have approached to obtain a gangway, but no evidence as to 
whether or not a gangway was actually available, or as to the 
time it would have taken to procure one, or the cost of doing so. 
The defendants were charged with having failed to carry out 
their duty under reg. 50 of the Docks Regulations, 1934, thereby 
being guilty of an offence contrary to s. 130 (1) of the Factories 
Act, 1937. The Docks Regulations, 1934, provide that it shall be 
the duty of the owner, master, or officer in charge of a ship to 
comply with, inter alia, reg.9. By reg.9: “‘ If a ship is lying at 
a wharf or quay for the purpose of . . . unloading . . . there 
shall be safe means of access for the use of persons employed ” 
passing from ship to shore or from shore to ship “‘ as follows— 
(a) Where reasonably practicable the ship’s accommodation 


ladder or a gangway .. . (b) In other cases a ladder of sound 
material and adequate length . . . properly secured...” By 
reg. 50: “If the persons whose duty it is to comply with 


regulations 9, 10 and 11 fail so to do, then it shall also be the duty of 
the employers of the persons employed for whose use the means 
of access are required, to comply with the . . . regulations within 
the shortest time reasonably practicable after such failure.” 
The defendants contended, inter alia, that in that a safe means 
of access which complied with reg. 9 (b) had been provided, it 
was for the prosecutor to prove that it was reasonably practical 
to provide a ship’s accommodation ladder or gangway, and that, 
therefore, no breach of reg. 9 had been made out. The magistrate 
considered that the defendants had failed to answer a prima facie 
case of failure to comply with reg. 50 and convicted the 
defendants. The defendants appealed. 


LorD GODDARD, C.J., said that the fact that there was a dumb 
barge lying between the side of the ship and the quay did not 
prevent the ship from being a ship lying at a wharf or quay for 
the purpose of unloading within the meaning of reg. 9. A ladder 
could only be used if it was not reasonably practical to provide 
a ship’s accommodation ladder or gangway; the primary duty 
lay on the ship and if it did not provide a ship’s accommodation 
ladder or gangway, prima facie, unless it could show that it was not 
reasonably practicable to do so, it was in default. There was 
here, therefore, a default on the part of the ship which had to be 
filled by the defendants, on to whom the burden was shifted, and 
it was for the defendants to prove that it was not reasonably 
practicable to use a ship’s accommodation ladder or a gangway. 
On the question of onus of proof his lordship referred to O’Brien 
v. Granford (Owners) (1951), 1 LI. L.R. 414 (where a similar point 
arose), and to the dictum of Scott, L.J., in Callaghan v. Fred Kidd 
& Son (Engineers), Ltd. [1944] K.B. 560, at p. 565, and said that 
in a case such as the present he had no difficulty in holding that 
the onus was on the defendants. He agreed with the conclusions 
of the magistrate and the defendants were not justified on a 
proper construction of the regulations in using the ladder. 


HALLETT and Donovan, JJ., agreed. Appeal dismissed. 


APPEARANCES: Victor Durand (Chalton Hubbard & Co.) ; 
Walter Gumbel (Solicitor, Minister of Labour and National 
Service). 


{Reported by Miss J. F. Lams, Barrister-at-Law] [1 W.L.R. 1429 


SHIPPING: SHIP ILLEGALLY OVERLOADED : 
WHETHER CONSIGNEES OF CARGO ENTITLED TO 
WITHHOLD FREIGHT 


St. John Shipping Corporation v. Joseph Rank, Ltd. 


Devlin, J. 29th October, 1956 
Action. 


By s. 44 of the Merchant Shipping (Safety and Load Line 
Conventions) Act, 1932, a British load line ship ‘‘ shall not be so 
loaded as to submerge . . . the loadline indicating or purporting 
to indicate the maximum depth to which the ship is for the time 
being entitled under the loadline rules to be loaded.” By 
8. 57 (1) the provisions of s. 44 apply to loadline ships ‘ not 
registered in the United Kingdom while they are within any 
port in the United Kingdom...” A ship, registered in 
Panama, carrying grain from a United States port to a port 
in the United Kingdom under a charterparty made between 
the shipowners and English charterers put in to a port in Florida 
and took on bunkers, overloading the ship and causing its load- 
line to be submerged. The loadline was still submerged when 
the ship arrived at its destination and the master was prosecuted 
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for an offence under ss. 44 and 57 of the Act of 1932, convicted 
and fined £1,200. The defendants, holders of a bill of lading 
in respect of part of the cargo, paid most of the freight due, 
but withheld a sum equivalent to the overall additional cargo 
carried by the ship by which it was found to be overloaded. 
They contended, when sued for the balance of the freight, that 
the shipowners were not entitled to recover any part of it as 
they had performed the charter in an illegal manner. 


DEVLIN, J., said that the maximum fines which could be 
enacted were now little or no deterrent ; the shipowners could 
make a profit by breaking the law; that caused concern to 
cargo owners whose property was at risk, so they decided to 
inflict some additional punishment on the plaintiffs; the prin- 
ciple which they invoked would give them the right to keep 
the whole of the freight, whether the offence was accidental or 
deliberate, serious or trivial; the result would be as if a factory 
owner who was in breach of some regulation could recover 
nothing from his customers. The defendants contended first, 
that a person who performed a legal contract in an illegal manner 
could not sue on it. Secondly, that a plaintiff could not recover 
money, if in order to establish his claim he had to disclose that 
he had committed an illegal act. Thirdly, that a person could 
not enforce rights resulting to him from his own crime; the 
criminal offence had secured to the plaintiffs an increased 
freight, so that part of the freight claimed was a benefit from the 
crime and the plaintiffs could recover no part of it. The first 
and main point was largely based on Anderson v. Daniel [1924} 
1 K.B. 138, but the effect of that case had been misconceived. 
There were two general principles relating to illegal contracts ; 
first, that a contract entered into to commit an illegal act was 
unenforceable ; that depended on proof of intent, and did not 
presently arise ; secondly, that a contract expressly or impliedly 
prohibited by statute could not be enforced, the intent of the 
parties being immaterial, and not what acts, but what contracts 
were prohibited being material. A careful examination of 
Anderson v. Daniel, supra, and the cases before and after it 
showed that the courts proceeded on the basis that the way in 
which the contract was performed turned it into a contract 
prohibited by statute. The true principle was stated by 
Lord Tenterden, C.J., in Wetherell v. Jones (1832), 3 B. & Ad. 221, 
that where the consideration and the matter to be performed 
were both legal, a plaintiff was not precluded from recovering 
by an infringement of the law committed by him in the per- 
formance of his part but not contemplated by the contract. 
The first contention therefore failed. It was argued alternatively 
that the contract evidenced by the bill of lading was one made 
illegal by the Act of 1932. The relevant section prohibited 
the ship being loaded so as to submerge the loadline ; it might 
be that that would have rendered the contract of bunkering 
unenforceable, but such an implied prohibition did not extend 
to contracts for the carriage of goods; there was no clear 
indication or necessary inference to that effect, which the courts 
must find before nullifying a contract ; to uphold the defendants’ 
contention would cause great inconvenience td maritime business. 
As to the second point, if the plaintiffs could not succeed in their 
claim for freight without showing that they carried the goods 
in an overloaded ship, they must fail. But to succeed in this 
claim they need do no more than prove that they had delivered 
the goods in good order and condition; if the goods were 
delivered safely, they must have been carried safely ; this second 
point failed also. As to the third point, the rights which could 
not be enforced must be those directly resulting from the crime ; 
for a right to money to be unenforceable, the money must be 
identifiable as something to which, but for the crime, the plaintiff 
would have had no title. That was not so in the present case ; 
no claim or part of a claim for freight could be identified with the 
excess illegally earned. It was not such a case as Beresford v. 
Royal Insurance Co., Ltd. [1938] A.C. 586, where executors were 
unable to recover life policy moneys after their testator’s felonious 
suicide. Here the right to claim freight was not brought into 
existence by a crime; the crime affected only the total freight 
earned by the ship. In the result the plaintiffs succeeded, but 
the defendants would not have fought altogether in vain if the 
action brought to the attention of the competent authorities 
the fact that s. 44 was out of date and ought to be amended. 
Judgment for the plaintiffs. 


APPEARANCES: A. Roskill, Q.C., and B. Eckersley (Constant 
and Constant); J. Wilmers (Bentleys, Stokes & Lowless). 
{Reported by F. R. Dymonp, Esq., Barrister-at-Law]} (3 W.L.R. 870 
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Probate, Divorce and Admiralty Division 


HUSBAND AND WIFE: VARIATION OF 
SETTLEMENT: EFFECT OF SUBSEQUENT EVENTS : 
MAINTENANCE TO CHILD: FORM OF ORDER 


Sievwright v. Sievwright 


Wallington, J. 19th July, 1956 
Application by wife to vary the registrar’s report upon her 
application to vary a post-nuptial settlement. 


In 1946, some six years after the parties were married, the 
wife’s father caused certain property to be conveyed to the 
parties as joint tenants upon trust for sale. That property 
became the matrimonial home. <A decree nisi, pronounced in 
favour of the wife in January, 1950, was made absolute in 
November, 1950. In March, 1951, it was agreed between the 
parties that the property should be sold and the net proceeds of 
sale be paid into a bank account in the joint names of their 
solicitors. In December, 1951, the wife signed an authority 
directed to the solicitors for both parties to pay out of that bank 
account £3,000 to herself and a further £3,000 to the husband, and 
other disbursements relating to costs were made. It was agreed 
that the moneys in the bank account were the proceeds of the sale 
of the property. Some £2,000 remained in the account. In 
December, 1955, the wife, after being granted leave, applied 
out of time “for an inquiry as to a post-nuptial settlement 
arising out of the conveyance of the property and funds repre- 
senting the same,”’ and for a variation by cutting out the husband’s 
interests as though he were dead and applying those interests for 
the exclusive benefit of the child. It was agreed before the 
registrar that the £2,000 should be deemed to be part of a post- 
nuptial settlement created by the conveyance. It was contended 
for the wife that the £3,000 already paid to the husband should 
form part of the settlement and should be brought back into 
settlement although it was no longer in his hands. The registrar 
held that the husband had not received the £3,000 in any fiduciary 
or trustee capacity, and could not be required to bring it back 
into settlement as it no longer existed. He ordered that after 
provision for costs half of the balance of the £2,000 should be 
paid to the wife, and that the other half should be held on trust 
for the child, and made an order for the maintenance of the child 
“to continue until the child attains the age of cighteen years.” 
The wife applied to vary the registrar’s report by increasing the 
amount of maintenance and by directing the husband to refund 
the sum of £3,000 to be held in certain trusts. 


WALLINGTON, J., who held that the conveyance was a post- 
nuptial settlement within the meaning of s. 25 of the Matrimonial 
Causes Act, 1950, said that when the parties sold the house and 
divided the £6,000 they were exercising a power validly given 
them by the terms of the conveyance which had at that time in 
no way been determined or diminished. Up to that time neither 
party thought that anything had happened to change their rights 
and their mutual interests or their ownership or freedom from any 
trust. In considering whether a document was or was not a marriage 
settlement which ought to be varied, and if so, what should be the 
character and extent of the variation, it was impossible to disregard 
the course of subsequent events and the implications of those 
events. Having regard to the events which had happened 
between the date of the decree absolute and the application to 
vary the settlement, the registrar had rightly decided that at the 
date of the hearing before him the only subject-matter remaining 
effective under the settlement was the £2,000, and his order as to 
the £2,000 should stand. His lordship added that the order 
for maintenance of the child should not be carried so far, but should 
be in the form of an ordinary order, namely, “ until further order,”’ 
and that the words “‘ to continue until the child attains the age 
of eighteen years ’”’ should accordingly be deleted. 
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APPEARANCES: D. Armstead Fairweather ; S. EF. William 
(Langhams & Letts, for Philip Baker & Co., Birmingham) ; Jame 
Comyn (Gregory Rowcliffe & Co., for Fowler, Langley & Wright, 
Wolverhampton). 

{Reported by Jonn B. Garpner, Esq., Barrister-at-Law) [1 W.L.R. 1452 


HUSBAND AND WIFE: WRIT OF SEQUESTRATION : 
SUBSEQUENT BANKRUPTCY OF HUSBAND: 
SUMMONS BY TRUSTEE IN BANKRUPTCY TO 
DISCHARGE WRIT: HUSBAND IN CONTEMPT 
Coles v, Coles 
30th July, 1956 


Summons adjourned into court for judgment. 


Collingwood, J. 


In August, 1954, a writ of sequestration was issued in respect 
of certain property of a respondent husband who was in contempt 
of court by reason of his failure to comply with the terms of an 
interim order for maintenance. On 9th March, 1955, he com- 
mitted an act of bankruptcy and on 25th March, 1955, the bank 
ruptcy petition was presented. An order was made on Ist April 
1955, authorising payment over to the wife by the sequestrators 
of moneys arising from charges on the property affected by th: 
writ, the judge having full knowledge of the facts as they existed 
at that date. <A receiving order was made on 19th July, 195 
The husband was adjudicated bankrupt on 15th August, 195 
On 7th February, 1956, the trustee in bankruptcy issued a summons 
asking for an order discharging the writ of sequestration and 
discharging so much of the order of Ist April, 1955, as touched 
the writ of sequestration. It was contended on behalf of the 
trustee in bankruptcy, at the hearing, that under the Bankruptcy 
Act, 1914, the effect of the adjudication was to vest title in the 
property in the trustee as from the act of bankruptcy and that 
since the writ of sequestration operated as a clog the trustee wi 
entitled to its discharge. The husband continued to be in 
contempt of court. Cur. adv. vult. 

COLLINGWOOD, J., reading his judgment, said that the position 
might be summarised as follows: The writ of sequestration 
was issued before the act of bankruptcy in respect of the husband's 
contempt of court. It was in that “‘ plight’ therefore (to us 
the words quoted with approval from Halsbury’s Laws of 
England, vol. 2, 2nd ed., at p. 209, by Romer, L.J., in Bendall 
v. McWhirter |1952) 2 O.B. 466, 486) that the husband’s property 
passed into the hands of the trustee. Under the writ a number of 
orders had been made authorising payment over by thi 
sequestrators to the wife, the last one giving general authority to 
make such future payments out of funds in their hands without 
the necessity for further order by the court. There was admittedly 
property to which the writ could attach, indeed, it had been 
intimated on behalf of the trustee that there was no objection 
to the writ remaining in existence if its operation were restricted 
to what counsel called the husband’s “ personal pay packet.” 
Since the issue of the writ the husband had given a number of 
undertakings to the court in respect of it, in proceedings for his 
committal to prison. The husband was still in contempt 
Apart from the fact that the contemner had been adjudicated 
bankrupt, which formed the ground for the application, no 
evidence had been adduced which could possibly form the basis 
of an application to discharge the writ. Finally, the writ had 
been issued in respect of failure to comply with an order for 
payment in respect of which the wife could not prove in thi 
bankruptcy. In those circumstances the applicant had not 
shown good cause why the writ of sequestration should be 
discharged. Nor was there ground for interference in any way 
with the order made by Karminski, J., on Ist April, 1955, an 
order made with full knowledge of the facts as they existed at 
that date. 

APPEARANCES: Muir Hunter (Trustee in Bankrupic\ 
H. J]. Phillimore, Q.C., G. Crispin, C. Lush (Evan Davies & Co 

(Reported by Joun B. Garpner, Esq., Barrister-at-Law) [3 W.L.R. 861 


5 
5 


S 





Mr. TimotHy JAMES Law, solicitor, of Bishop Auckland, 
has been appointed junior legal assistant to the North-Eastern 
Division of the National Coal Board at Doncaster. 

Mr. RoGER SINCLAIR SPACKMAN, assistant solicitor to Malden 
Council, has been appointed deputy town clerk of Pontefract 
with effect from 20th November. 


Mr. C. K. Witson has resigned his position as assistant solicitor 
to Warrington Corporation to take up a similar appointment with 
Wallasey Corporation. 

Mr. Arthur Samuel Duncan Smallman, solicitor, of Old Broad 
Street, London, E.C.2, was married on 27th October to Miss 
Kathleen Mary Barfoot, of Southgate, 
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IN WESTMINSTER 


ROYAL ASSENT 
The following Bills received the Royal Assent on 5th November: 
Copyright. 
Crown Estate. 
Education (Scotland). 
Hill Farming. 


Medical. 
South of Scotland Electricity Order Confirmation. 


HOUSE OF COMMONS 
PROGRESS OF BILLS 
Read First Time :— 
Agriculture (Silo Subsidies) Bill [H.C.} 
To make provision for the payment of subsidies in respect of 
the construction or improvement of silos. 
Air Corporations Bill [H.C.} [9th November. 
To increase the borrowing powers of the British Overseas 
Airways Corporation and the British European Airways Cor- 
poration; and for purposes connected with the matter aforesaid. 
Clyde Navigation Order Confirmation Bill [H.C.] 
[8th November. 
To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Clyde Navigation. 
Homicide Bill [H.C. [7th November. 
To make for England and Wales (and for courts martial 
wherever sitting) amendments of the law relating to homicide 
and the trial and punishment of murder, and for Scotland amend- 
ments of the law relating to the trial and punishment of murder 
and attempts to murder. 
Oban Burgh Order Confirmation Bill [H.C.] [8th November. 
To confirm a Provisional Order under the Private Legislation 
Procedure (Scotland) Act, 1936, relating to Oban Burgh. 
Police, Fire and Probation Officers Remuneration Bill 
({H.C.] [8th November. 
To authorise retrospective provision to be made for the 
remuneration of members of police forces and fire brigades and 
of probation officers. 


Rent Bill [H.C.} [7th November. 

To amend the Rent and Mortgage Interest Restrictions Acts, 
1920 to 1939, the Rent of Furnished Houses Control (Scotland) 
Act, 1943, the Furnished Houses (Rent Control) Act, 1946, the 
Housing (Repairs and Rents) (Scotland) Act, 1954, and certain 
other enactments relating to the control of rents and the right 
to retain possession of houses; and for purposes connected with 
the matters aforesaid. 

Transport (Railway Finances) Bill [H.C.] 

{7th November. 

To make temporary provision authorising the British Transport 
Commission to meet interest and other revenue charges by borrow- 
ing and modifying the requirement of the Transport Act, 1947, 
as to the sufficiency of the Commission’s revenue to meet revenue 
charges, to authorise advances out of the Consolidated Fund of 
sums so borrowed, and for purposes connected therewith. 

White Fish and Herring Industries Bill [H.C.} 

[8th November. 

To amend the provisions of the White Fish and Herring 
Industries Act, 1953, relating to grants by the White Fish 
Authority and the Herring Industry Board towards new vessels 
and engines and to the white fish subsidy. 


[Sth November. 


STATUTORY INSTRUMENTS 


Barnoldswick Water Order, 1956. (S.I. 1956 No. 1685.) 5d. 

Draft Census of Distribution (1958) (Restriction on Disclosure) 
Order, 1956. 5d. 

Control of Hiring (Rebates) Order, 1956. 
5d. 

Coroners (Indictable Offences) Rules, 1956. 
8d. 

Coroners Rules, 1956. 


(S.1. 1956 No. 1716.) 
(S.1. 1956 No. 1692.) 


(S.I. 1956 No. 1691.) 5d. 
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AND WHITEHALL 


County of Inverness (Loch Bhruist, Berneray, Harris) Water 
Order, 1956. (S.I. 1956 No. 1718 (S. 78).) 5d. 

County of York, West Riding (Electoral Divisions) Order, 1956. 
(S.I. 1956 No. 1732.) 5d. 

Department of Scientific and Industrial Research (Appointed 
Day) Order, 1956. (S.I. 1956 No. 1697 (C. 14).) 

Export of Goods (Control) (Consolidation) Order, 1956. (S.1 
1956 No. 1702.) 1s. 8d. 

Family Allowances, National Insurance and Industrial Injuries 
(Refugees) Order, 1956. (S.I. 1956 No. 1698.) 6d. 

Fatstock (Guarantee Payments) (Amendment No. 2) Order, 
1956. (S.I. 1956 No. 1704.) 5d. 

King’s Lynn—Sleaford—Newark ‘Trunk Road _ (Hoffleet 
Stow Diversion) Order, 1956. (S.I. 1956 No. 1713.) 5d. 

Draft Lace Industry (Scientific Research Levy) (Amendment) 
Order, 1956. 5d. 

Lancashire County Council Special 
No. 1 Confirmation Instrument, 1956. 
Is. Od. 

Draft Metropolitan Police Staffs (Increase of Superannuation 
Allowances) Order, 1956. 5d. 

Milk Products Marketing Scheme (Revocation of Modification 
and Suspension) Order, 1956. (S.I. 1956 No. 1720.) 5d. 

Motor Fuel Order, 1956. (S.I. 1956 No. 1742.) 5d. 

National Health Service (General Dental Services) 
ment Regulations, 1956. (S.I. 1956 No. 1743.) 

National Health Service (General Medical and Pharmaceutical 
Services) Amendment (No. 2) Regulations, 1956. (S.1. 1956 
No. 1745.) 5d. 


Road Scheme, 1955, 
(S.I. 1956 No. 1688.) 


Amend- 


National Health Service (Hospital Charges for Drugs and 
Appliances) Amendment Regulations, 1956. (S.1. 1956 
No. 1744.) 5d. 

Parliament LKesolution of the House of Commons dated 


17th November, 1955. (S.1. 1956 No. 1668.) 

Retention of Cables, Mains and Pipes over and under Highways 
(County of Southampton) (No. 2) Order, 1956. (S.1. 1956 
No. 1705.) 5d. 

Retention of Cables, Mains and Pipes under Highways 
(Wiltshire) (No. 3) Order, 1956. (S.I. 1956 No. 1706.) 5d. 
Shrewsbury—Whitchurch—Warrington Trunk Road (Prees 
Heath Diversion) Order, 1956. (S.I. 1956 No. 1709.) 5d 
Southampton (Alteration of Boundaries) (Amendment) Order, 

1956. (S.I. 1956 No. 1703.) 

Stopping up of Highways (Bedfordshire) (No. 14) Order, 1950. 
(S.I. 1956 No. 1678.) 5d. 

Stopping up of Highways (County Borough of Southampton) 
(No. 2) Order, 1956. (S.I. 1956 No. 1682.) 5d. 

Stopping up of Highways (Eastbourne) (No. 2) Order, 
(S.I. 1956 No. 1679.) . 

Stopping up of Highways (Leeds) (No. 4) Order, 1956. (SI. 
1956 No. 1707.) 5d. 

Stopping up of Highways (Sheffield) (No. 6) Order, 1956. (SI. 
1956 No. 1680.) 5d. 

Stopping up of Highways (Somerset) (No. 6) Order, 1956. (S.1. 
1956 No. 1708.) 5d. : 

Stopping up of Highways (Somerset) (No. 7) Order, 1956. (5.1. 
1956 No. 1681.) 5d. 

Stopping up of Highways (Wiltshire) (No. 8) Order, 1956. (5.1. 
1956 No. 1683.) 5d. 

Suffolk and Ipswich Fire Services (Combination) Order, 1956. 
(S.I. 1956 No. 1690.) 5d. 

Superannuation (Service in Certain Places Abroad) (Amendment) 
Order, 1956. (S.I. 1956 No. 1701.) 5d. 

Transfer of Functions (Railway Deaths) Order, 1956. (SI. 
1956 No. 1699.) 

University of St. Andrews (Extension of Duration of 
Commissioners’ Powers) Order, 1956. (S.1. 1956 No. 1585.) 
Wart Disease of Potatoes (Protected Area) (General Licence 

No. 2) (England and Wales) Order, 1956. (S.I. 1956 No. 1719.) 

5d. 

West African Court of Appeal (Amendment) Order in Council, 
1956. (S.I. 1956 No. 1700.) 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. The price in each case, 
unless otherwise stated, is 4d., post free.] 


1956. 
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NOTES AND 


Miscellaneous 
Sir Edwin Herbert, President of The Law Society, gave a 
luncheon party on 5th November at 60 Carey Street, Lincoln’s 
Inn, W.C.2. The guests were: Lord Rennell, Sir John Maud, 
Sir Oscar Hobson, Dr. Percy Dunsheath, Mr. Ralph Risk, 
Mr. Sidney Bernstein, Mr. L. E. Peppiatt, Mr. H. E. Sargant, 
and Mr. H. Horsfall Turner (under-secretary, The Law Society). 


APPEAL COMMITTEE, HOUSE OF LORDS 
PRACTICE NOTE 
As from the beginning of this Parliamentary Session petitions 
for leave to appeal will be heard in public unless the Appeal 
Committee shall decide otherwise. 


NATIONAL PARKS AND ACCESS TO THE 
COUNTRYSIDE ACT, 1949 
The following notices of the preparation of maps and statements 
under the above Act, or of modifications to maps and statements 
already prepared, have appeared since the tables given at pp. 115, 
325, 572, 654 and 752, ante :— 
DRAFT Maps AND STATEMENTS 


Last date for 
receipt of 
representations 
or objections 


Surveying Districts covered Date of notice 


Authority 


30th November, 
1956 


Kingwater Parish (Border Rural | 15th October, 
District): modifications to 1956 
draft map and statement of | 
9th September, 1953 | 


Cumberland | 
County Council 


East Sussex Sattle Rural District: further | 3rd October, 2nd November, 
County Council modifications to draft maps 1956 1956 
and statements of 4th De 
cember, 1953, and 28th 


October, 1955. 
Newark Rural District 8th October, 


23rd February, 
1956 7 


Nottinghamshire 
“ 1957 


County Council 


31st October, 
1956 


Pembroke, Tenby Boroughs; 
Pembroke Rural District 


Pembrokeshire 


28th February, 
County Council poll 


1957 


19th October, 


24th April, 
1956 57 


1957 


Somerset County 


Frome Urban District ; Frome, 
Council 


Wincanton, Yeovil Rural 
Districts ; Yeovil Borough 


22nd October 
1956 


23rd December, 
1956 


Wiltshire County 


Council 


Warminster and Westbury 
Rural and Urban Districts ; 
Salisbury and Wilton (Parish 
of Downton) Rural District : 


further modifications to 
draft maps and statements of 
24th July, 1953, and 30th 


August, 1956 


PROVISIONAL MAPS AND STATEMENTS 


Last day for 

applications 

to Quarter 
| Sessions 


Surveying Districts covered Date of notice 


Authority 


Maidenhead, New Windsor, 
Wokingham Boroughs ; Cook- 
ham, Easthampstead, Wind- | | 
sor, Wokingham Rural Dis- 
tricts | 


Berkshire County 


26th October, 
Council 5 


| 22nd November, 
1956 5 


1956 


| 30th October, 
1956 


Hove Borough ; Cuckfield 


Rural District 


East Sussex 


3rd October, 
County Council 5 


956 


Somerset County Urban and 


Shepton Mallett 
Council | i 


26th October, | 22nd November, 
Rural Districts 1956 


| 
1956 


West Suffolk Sudbury Borough 17th October, | 13th November, 


| Districts 


County Council | 1956 1956 
Wiltshire County | Malmesbury Borough; Brad- | 1st October, 28th October, 
Council ford-on-Avon, Melksham, 1956 | 1956 
Trowbridge Urban Dis- 
tricts; Bradford and Melk- 
sham, Cricklade and Wootton | 
Bassett, Malmesbury Rural | 
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NEWS 


Notice has been given that an error in respect of Gwyrfai 
Rural District in the draft map referred to in the notice of 
determination to modify particulars published by the Caernarvon- 


shire County Council on 17th August, 1956, has now been 
corrected. Any representation or objection should reach 
the Clerk of the Caernarvonshire County Council before 


30th November, 1956. 


Wills and Bequests 
Mr. John Milburn Pybus, solicitor, of Newcastle upon Tyne, 
left £43,482. 
Mr. Kenneth Forshaw Wilson, retired solicitor, of Barnston, 
Wirral, Cheshire, left £17,269. 


OBITUARY 


Mr. H. E. JACKSON 


Mr. Herbert Edmund Jackson, solicitor, and clerk to the 
Salisbury City and County Justices, died on 6th November. 
He was admitted in 1921. 


Mr. W. N. WILKINSON 


Mr. William Nield Wilkinson, solicitor, of Bolton, died on 
29th October, aged 50. He was president of the Bolton Law 
Society in 1950 and its librarian for a number of years. He was 
admitted in 1930, 





SOCIETIES 


The MANSFIELD Law CuuvB, City of London College, Moorgate, 
E.C.2, announces the following programme (meetings at 6 p.m.) : 
1956—22nd November: ‘Insurance Law: Some _ Basic 
Principles,’ by Mr. W. A. Dinsdale, Ph.D., B.Com., Director of 
Education, The Chartered Insurance Institute; 6th December: 
A Moot on the Sale of Goods. Inthe chair: The Hon. Mr. Justice 
McNair; 1957—24th January: An Address by the Rt. Hon. 
the Lord Chancellor, Viscount Kilmuir (a further announcement 
will be made) ; 3lst January: ‘‘ The New Law of Copyright,” 
Mr. J. P. Eddy, Q.C.; 14th February: ‘‘ Modern Problems of 
Banking Law,” a discussion. In the chair: Mr. Maurice Megrah, 
Barrister-at-Law, secretary of the Institute of Bankers; 
28th February: ‘‘ Company Law and Practice,” a discussion. 
On the platform: Mr. Clive M. Schmitthoff, LL.D., Barrister-at- 
Law, M.I.Ex., and Mr. W. F. Talbot, F.C.1LS., F.1T.1..1; 
14th March: ‘‘ The British Commonwealth,” by Mr. C. Locke 
White, LL.B., Barrister-at-Law; 28th March: ‘‘ Law and 
Morals of Tax Avoidance,” by Mr. R. A. Bowman, F.A.C.C.A., 
F.T.LI.; 9th May: ‘‘Comparative Law in Action,” by 
Mr. D. A. Godwin Sarre, M.A., Barrister-at-Law ; and 23rd May: 
General Meeting. Election of officers and discussion of programme 
for 1957-58. 


The next quarterly meeting of the Lawyers’ CHRISTIAN 
FELLOWSHIP will be held at The Law Society’s Hall, Bell Yard, 
W.C.2, on 26th November, at 6.30 p.m. Tea will be available 
from 5.30 p.m. The meeting, to which all lawyers, law students 
and visitors are warmly welcomed, will be addressed by the 
Bishop of Barking on the subject of ‘‘ Law and Grace.” 
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CURRENT TOPICS 


Trial by Jury 


In the first of a series of four Hamlyn lectures on “ Trial 
by Jury,” Mr. Justice DEVLIN, on 14th November, said that 
its invention by a lawyer was inconceivable. It worked 
because it had been made to in practice. He said that the 
criminal verdict was based on the absence of reasonable 
doubt. A dissenting minority of a third or a quarter would of 
itself suggest to the popular mind the existence of a reasonable 
doubt and might impair public confidence in the verdict. 
The eccentric juryman in a minority of one, delighting in the 
power of the veto, was a nuisance, but did not turn up often. 
The property qualification would be intolerable but for the 
fall in the value of money. But if the rule that a jury should 
be unanimous was insisted on, it might be dangerous to 
remove that qualification; further, juries should be taken 
from the middle of the community where safe judgment was 
most likely to repose. He said that, as a rule, the Press was 
extremely careful, but one danger remained : in preliminary 
proceedings before a criminal trial evidence might be admitted, 
and therefore properly published in the Press, and thereafter 
excluded at the trial as inadmissible. It might be a wise 
precaution for the defence to ask in the earlier proceedings 
that evidence considered objectionable should not be 
published ; and it was very likely that the Press would 
comply. Further lectures in the series, to which admission 
is free and without ticket, are to be given by Mr. Justice Devlin 
in the Beveridge Hall in the University of London Senate 
House, Market Street, W.C.1, on 21st and 28th November and 
5th December. 


Common Courtesy 


It is not in a spirit of reproof, but only because we think 
that solicitors should be aware of what is being said about 
them, that we give further publicity to a complaint in the 
correspondence columns of the Estates Gazette of 10th November 
that failure to answer correspondence is current on an alarming 
scale, and that the professions who should set an example 
can be termed the chief culprits. The writer of the letter 
continued: ‘‘ We recently received a letter from a solicitor 
requesting details of four-five bedroomed properties in this 
area, and twenty-six sets of particulars were forwarded, 
together with a covering letter, the cost of the postage being 
sixpence. We received neither reply nor acknowledgment 
and wrote to the firm asking if any of the properties were of 
interest to their client. For the second time we received no 
teply.”” Estate agents have some cause for complaint that 
the general public solicit their assistance and fail to acknow- 
ledge it when received, so that they cannot check the extent 
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